THE ATTORNEY GENERAL’S COMMITTEE 
ON ADMINISTRATIVE PROCEDURE 


department of justice 

WASHINGTON, D. C. 


FEDERAL 

ALCOHOL 

ADMINISTRATION 


■; ’HOMOGRAPH NO. ' 



ATTOmm aSl®,RA3:»S COmiTTEE ON ADlIIlIESTRA.TI'VE PEOCSDURE 


DE?ARI^,/1EI-n’ OF JUSTICE 
Washington, U. C. 


This monograph embodies the T:*e suits of investigations 
made by this Coiifflttae^ s staff and reported by it to 
the Committee B 1;g reflects the views of ■^fae staff; 
its publication at this time indicates neither approval 
nor diBappro'>m;.l by the Comjiiittse of opinions stated in 
the report, rhough tlie monograph’s descriptive matter 
is deemed by the Oormiittee to be accurate. At a later 
date, the Com.itt88 will conduct hearings at which 
oppcrtimity w:. 11 be aftord^ed for discussion of the 
several agencies described in the scries of monographvS 
of which this is a part, as well as discussion of 
general problems of administrative lawn Written 
coranuni cat ions concorning the matters before the 
Committee will be gladly received at any time and v/ill 
be caro fully cons i do rod. 


Tho Cornmittoo’s final conclusions and report will be 
made upon considerati-nn of the staff monographs, the 
record of its oral emsmination of the ada:iiinistrativo 
officers, and statomoiits made to it in public hearings 
or in writing. 



Tho GonimittoG’s members are Dean Ac ho son,' Chairnian, 
Ralph F. Fuchs, Lloyd K. Gai'rison, D. Lawronco Gronor, 

James W. Morris, 



Table of Contents 


Pago 


IKTPQ UTCTIOH 1 

The Statute . 2 

Sanctions ......... ............. 6 

Part I - ADJlTDICATIOy gip, _LICMSim 

I. Pi'e-Hearing Procedure 7 

A. Applications for Basic Permits ....... 7 

Applications .... .......... . , 7 

Investigations ........ 7 

Disposition of Applications; Grant of Penaits 

Without Hearing 8 

Notices of Contemplated Denial . , 11 

Bills of Particulars ................. 13. 

Requests for Hearings 13 

Defaults and hitlidraivals 14 

B, AnnuLue-nt, Suspension and Revocation of Penaits .... 14 

Coraplaints 15: 

Investigations ................... . . 16 

1. Labeling Violations ............... .17 

2. Trade Practices Violations , . , , 18 

■j. T’venty'-First Auendmeut Violations . . . , . . . . 19 

4. False Advertising Violations . 20 

5. proposed Declaratory Rulings .......... 20 

6. Inactive Penaittees ......... 22 

"Settlement" of Cases 23 

Orders Instituting Proceedings ..... . . 28 

Press Releases . . . . . . . . ... . » . . .. . ... 30 

/answers ......................... 32 

Defaults ....................... . 33, 

II, Hearings. .... 36^ 

Time and Place of . Hearings. .... . 36 

Right to Counsel « . » .. . . . . . .. . • ..... . . . . , 37 

Hearing Officers and TriaA iAtorneys . . . . . . . . . . . 38 

Condvict of Hearings 40 

Subpoenas ... ..... ...... 40 

■■ Depositions . ,■ . ^ 

Evidence 43 

Record of the Proceedings * . . , , 44 



- 2 - 


Procedure After the Record is Closed 45 

Hearing Officers' Reports ......... . . 46 

Appraisal of the E::aiiiining System ...... - 47 

Exceptions and Oral Argument Before the Adrainistrator ... 49 

The Administrator's Order 50 

Petitions for Reconsideration ............... 55 

FART II - HULE-ddA KIHG 

Introduction . .......... 54 

Preliminary Stages of the Rule-Ivlaking Process ......... 56 

'Notices of Hearing. ...................... 57 

Conduct of Public Hearings ................... 58 

Procedure Follovring Public Hearings .............. 60 

Disposition of Rules Matters 62 

Issuance of Regulations 63 

Revision and jmendment of Regulations ... 64 



FEDERAL J^COEOL /JiM PTTSTRATTnw^ 


Introductio n 

The Federal Alcohol Administration was created by the Act of 
August 29, 19^^5, c. 814, whose title stated its purpose to be to ^’further 
protect the x’eirenue derived from distilled spirits, vjine and malt bever- 
ages, to regulate interstate and foreign commerce and enforce the postal 
laws with respect thereto, to enforce the tiventy-f irst amendment, and for 
other purposes.” The i^dministration succeeded to the role previously 

played by the Federal Alcohol Control Adiainistration, an agency estab- 

2 

lished under the provisions of the National Industrial Recovery Act. 

At the present tims, it is a division of the Treasury Department and is 

headed by an Administrator appointed by the President by and with the 

3 

advice and consent of the Senate . 


1. 4:9 Stat. 9?7, 27 DrS.C.A. s 201 et seq . (Supp. 1935), as amended by 
the Act of June 26, 1936, c. 830, Title V, 49 Stat. 1965, 27 U.S.C.A. 

^ SOI £t seq. (1939). 

2. In typical RIRA fashion, the regulation of the industry was accom- 
plished through the establisrjment of cods authorities, separate codes 
governing the different grc.ups in the industry. A peimiit system was 
created and, during the short life of the codes, regulations covering 
advertisivig, labeling and fair trade practices were issued. 

3. The major amendments of the original statute made by the Act of 
June 26, 1936 ( supra , note 1) consisted of the provisions required to 
transform liie Adiainistration from a division in the Treasury Department 
with a sinrAa person at its heDn to an independent agency composed of 
three nmmibers.^ The amendments are not to be effective, however, until 
two of the three niembe.rs have been appointed, and this has not as yet 
been. dons. , 

The failure of the President to exercise his appointive power has 
resulted in the continuance of a rather anomalous status. Jhile the 
Adniinistration is noiiiinally a division in the Treasury Department, the 
only supervision exercised by the Secretary of the Treasury is limited 
by. the Act to the approval of regulations and the compenssition of em- 
ployees. In all other matters, the Administration is, to all practical 
purposes, an independent agency with one member Instead of three, as 
intended by Congress. It seems unfortunate, in light of the uncertain 
status of the Administration, that none of its approximately 170 employees 
are covered by the civil qervice laws and the. Glassification Act of 1923. 

* This monograph was submitto.d October, 1.939, . finally rovisod January, 1940 


The Statu te « The regulatory scheme of the Act is to place the 

liquor industpcy entirely under the supervision and control' of the Ad/nin- 

istration. liitli the exception of hrexvers, retailers, and state monopolies , 

.4 

all iiieiiibsrs of the industry must secure permits whose duration is con- 
ditioned upon corapliance with the provisions of the Act, the twenty-first 

5 

amendment and all Federal laws relating to alcoholic beverages. Tha 

a,. . ° 7 

granting of permits and their suspension, revocation and annulment, are 

jzmiong the major duties and pox^ers of the Adiain istration. 

There are now outstanding more than 15,000 licenses, most of 
which are held by wholesalers; several thousand permits have been either 
revoked, annullod, or xroluntarily cancellod. The section of the industry 
subject to regulation by the Administration produces annually more than 
1)350,000,000 of distilled spirits and wines. Anproximately 4;:.600, 000, 000 
of products are no’w stored in bonded warehouses, from which an average of 
§120,000,000 in tax paid 'withdrawals are made each year. As the industry 
continues to grow in size and importance, the licensing activities of the 
Administration assume iiicroasing sigiiif icraice. 

The oth.ir functions of the Adiiinistration relate to the irapie- 
mentation and enforcement of the provisions of the Act dealing v^rlth un- 
faii^ competition, trade pxcactices, bulk sales, and interlocking .direct- 
orates. In an attempt to maintain compotitiion in the industry, the Act 


4.,, Section. 3. 

5. Section 4 (d), (g). 

6. Section 4 (a) - (c). In connection with the g'ranting of permits, the 
Administrator is authorized to prescribe the manner and form of ail 
applications as x^rell as the form of basic permits. 

7. Section 4 (e). Orders of the Administrator denying an application 
for, or suspendirig, revoking or annulling a permit, may be appealed 
to the circuit courts of appeals. Section 4 (h) limits such appeals 
to matters to vdiich objections were urged before the agency and 
makes the Administrator’s findings of facts conclusive, if supported 
by substantial evidence. 


proscribes certuin predatory practices which would tend to result in the 

control of retail outlets by a few i)Owerful producers or wholesalers of 
8 

alcoholic Devera^^es. A purchaser of alcoholic beverages nay not law- 
fully be induced to withhold his patronage from others, by any of the 

following means: Enclusive outlet agreements, ’’tied houses,” commercial 

9 

bribery, or consigimierit or conditional sales. With two exceptions, the 

sole task of the Adiuinistration with respect to this phase of the Act is 
10 . 

to police it. Among the methods by which a ’’tied house” can be induced, 

however, are included the giving. of things of value to retailers and’ b ho 

extension of credit for a perio.d greater than the usual credit term. As 

to the former, the Administrator is given Dower to prescribe exceptions 
11 

by regulations. As to the lattei*, he must ascei’tain what is, the ’’credit 

period usual and customary to the industry for the particular class of 

transactions” and must then incorporate his conclusions in governing 
12 

regulations. 

The Administrator is also empowered to issue regulations relating 


8. The lunfair competition and trade practices provisions apply to 
brewers only if the State into which the malt beverages are brought 
has enacted similar statutes relating to intrastate transactions. 

9. Section 5(a) -(d). 

10. There is a certain amount of overlapping here between the functions 

of the Federal Alcohol Administration and the Federal Trade Comniission. 
Unfair methods of competition and unfair and decepti-ve acts or px-ac- 
tices, are oul LTLicr' the Federal Trade Gommission Act. 15 U.S.C.A, 

S 45 (1939). The giving of things of value forbidden by Section 5(b)(3) 
majr also be violative of the Robinson-Patman Act. Act of June 19, 1936, 
49 Stat. 1586, 15 U.S.C.A. i 13 (1939. 

11. Section 5(b)(3). As the Adrainistration is noT/.cohshl-bubed^ ' all' . -5 - 
regulations are rerpuired by Section 2 (d) of the Act to be approved 
by the Secretary of the Treasury. See infra , p. 6 2-6i;o 

Section 5 (b)(6). 


12.: 


13 


to the laheling and advertising of alcoholic beverages and the sale of 
14 

liquor in bulk. Internal revenue officers will not permit alcoholic 
beverages to be bottled unless the bottler can produce either a cer- 
tificate of label approval or a certificate of exemption from labeling; 

a certificate of label approval is also required before alcoholic 

15 

beverages v/ill be released from customs custody. In addition to pro- 
mulgating regulations on the subject of labeling, therefore, the Admin- 

16 

istrator must entertain applications for these certificates. Appli- 
cations for exemption from the restriction upon interlocking directorates 


13. Section 5 (e), (f). The Federal Trade Commission also has juris- 
diction over false advertising by virtue of the recent Wheeler-Lea 
Amendnent of the Federal Trade Commission Act. Act of March 21, 

1938, i 4, 52 Stac. 114, 15 U.S.C.A. I 32 (1939). There is like- 
wise a close parallel to the Administration’ s powers with respect 
to labeling in the functions of the Food and Drug Administration 
under the new Food, Drug and Cosmetic Act. Act of June 25, 1938, 

52 St/3.t. 1046, 21 U.S.C.A. § 341 et seq . (1939). 

14. Section 6. 

15. Section 5{e). 

16. Certificates of ].abel approval and of exemption from labeling 
are issued by the Label Section. The Administrator does not con- 
cern himself with applications for these certificates and has dele- 
gated authority to affix his signatu'^e to certificates to the De- 
puty Administrator in charge of the Permit Division. 

Applications for certificates of label approval, which are re- 
quired to be made on prescribed forms, are referred to a label ex- 
aminer for the purpose of ascertaining whether or not the proposed 
labels comply with the Administration's regulations. For the must 
part, only routine problems are raised by these applications and, in 
most instances, the label examiner is able to dispose of them without 
assistance. In the event that a question of policy or interpretation 
of tne regulations is raised, the Legal Division is asked to give its 
opinion. Should It be determined that the proposed label is satis- 
factory, a certificate of label approval is mailod to the applicant 
immediately. Certificates are not issued if the labels are mis- 
leading, imply Improper class designations of the product, contain 
therapeutic claims, or otherwise do not accord with the regulations. 
In 1938, slightly less than lOfo of the applications for certificates 
of label approval, of which there Y^eve more than 100,000^ were denied. 
Fourth Annual Kcport (1939) 3. (Gontinued) 


17 


may also be made to the Administrator, 


16, (Continued). The unsuccessful applicant is advised of the respects 
in which his xT^roposed label is defective* In alraost every case, he 
does not press his original label, but makes the indicated changes 
and obtains a certificate for the altered label forthmch. If the 
applicant remains of the opinion that his original label coinplies with 
the regulations, however, he is given the opportunity to confer mth 
the members of the label and legal staffs* Although the rules of prac- 
tice do not provide for a formal hearing or for argument . before the 
Administrator, it is customary to penait ap^olicants to confer info mially 
mth him if they request that privilege, 

Vidiile this inforraal procedure provides an ample opportunity for 
dissatisfied applicants to argue their cases before the head of the 
agency, it may be desirable to formalise the procedure to the extent 
of permitting applicants to petition for a rehearing if they continue 
to question the vco-reci.ness of the agency’s decision* The records of 
the proceedings on each petitions could then servo as the basis for the 
review by the district courts in the injunction suj.ts authorized by 
Section 5 (e), and would prevent the court proceedingvS from taking on 
the aspect of a trial de novo. 

Applications for certificates of exemption from labeling must be 
granted if the applicant demonstrates that the products are not to ' 
enter into interstate or foreign coiraiierco* The Acbiini strati on 'has 
taken the position that a satisfactory showing is made if the applicant 
merely states under oath that he does not intend to introduce the 
beverages into interstate or foreign commerce, and relies upon the de- . . 
terrent effect of the sanctions attaching to violations as a substitute 
for an investigation which would involve a complete survey of the 
applicant’s sales policies. The exomination of applice^tions for certi- 
ficates of exemption from lofoeling w/ould thus bo rather perfunctory^ 
were it not for the Achuinistro.tion’ s jpolicy of cooperation w/ith State 
regulatory bodies. More than half the States hove adopted the Admin-. 
istration’s lo.beling regulations as intrastate requi remounts and, as a 
result, a product which is technically oxempt from the federal pro- 
visions may nevertheless, as a practical matter, be subject thei-eto. 

In many instances, therefore, the Administration has been in a position 
to advise an applicant that, -while he is entitled to a certificate of 
exemption, it would be of no utility . to . him. because his label "vvould not ;: 
satisfy the local requirements. Such intelligence lias generally .re- 
sulted in the ^withdrawal of the application and. the filing of an appli- 
cation for a certificate of label approval, 

17, The attempt to prevent monopolistic tendencies in the liquor industry 
by placing restrictions upon interlocking directorates represents, in 
large part, an effort to close the barn door after the horse 'was stolen. 
Section 8 of the Act exempts from the prohibition, directorates in 
companies affiliated at the time of its, enactment, as wwell as inter- 
locking directorates then existing. Since the liquor industry had al- 
ready developed definite oligopolistic aspects in 1935, the statutory 
prohibition has been nugatory'-. See, Gaguine, Th e Fe d eral Alcohol 
Administration (1939) 7 Geo, Wash. L, Rev. 949 975-7 . 


In addition to the authority given to the Administrator to pre- 
scribe regulations in connection "with specific matters, he is empowered 

to promulgate "such rules and regulations as may be necessary to carry out 
18 

his powers and duties." He is also authorized to require permittees to 

19 

file such reports as he deems necessary to cari'y out his functions* 

Sanctions . A violation or threatened viola.tion of any of the 
provisions of the Act, or the regulations issued thereunder, may be en- 
joined, and any person engaged in such unlawful conduct is guilty of a mis- 

20 

demeanor punishable by a mazimura fine of $1,000. The Administrator is 

given authority, however, with the approval of tho Attorney General, to 

21 

compromise the liability arising with respect to any offense* A per- 
mittee who wiJ.fully engages in illegal activity is subject to the addi- 
tional liability of suspejnsion or, in the case of a second offense, revo- 
cation of his license. 


18. Section 2 (d) . 

19. Section 2 (h) . 

20. Section 7. A violation of the bulk sales provisions of Section 6 
is punishable by a fine of not more than $5,000 or imprisonment for 
not more than one year, or both. 

21. This provision for compromising a criminal offense is raodelwsd after 
similar compromise, sections in the revenue laws. See, e, . g.V 

19 U.S.C. ss 1616-1618 (1935), authorizing tho Secretary oi the 
Treasury to compromise, remit or mitigate fines, penalties and 
forfeitures incurred under the custom.s laws. Since no prison sen- 
tence is imposed for violations, there is no real difference be- 
tween the criminal penalty provided for in the Act and the forfeiture^ 
provisions, which contemplate, rocovery by, civil acoion, found in many 
statutes. See, e. g., Section 220 ,(,d) of the Communications Act, 

47 IT.S.G, i 220 Xd)Xl935)., , 


PART I 


ADtJU DICATION AND LICENSING 
Pre- PI earing P rocedure 
A» A pplications f or Bas ic Penriit s 

Ap p lie a.t ions » A person desiring to obtain a basic permit to 
engage in any phase of the liquor industry coirorcd by the Act is required 
to file three copies of Ms verified application at the offices of the 
Administration in Washington.'^*'" The form of applications has been pre- 
scribedj and strict adlierence is demanded. The information v/hich must be 
provided depends upon the type of permit desired; an applicant for a rec- 
tifier's pemait, for ersmple, is required to set forth com.plete data rel- 
ative to the eixisting or proposed plant to be utilized in the business, 
informsi-tion which an applicant for a wholesaler’s pen'ait is nob required 
to submit. 

Inv esti gat ion s » Applications for basic permits are usually re- 
ferred to the Enforcement LUvision for investigation, except iii the case 
of boer or wine wholesalers’ permits, vfhich are ordinarily granted iMthout 
investigation if no ground for denial appears on the face of the application. 

A copy of the application is sent to the member of the Administration’ s' 
field staff of 25 investigators who is geographically in the best position ^ 
to malmi the investigation. The careful check that is made of all the as- 
sertions in the application generally necessitates the interrogation of 
the s.p pli cant : and the insp ecti on of , hi s. p ropo s.ed , pi ac e of business. ,, In : ; . 

order to ascertain vdiether the applicant has been convicted of a crime of 
the type that wnuld disqualify him from receiving a permit, a thorough 
study is made of the records of the nearest local office of the Alcohol 
Tax Unit of the Treasury Department, the federal and state courts in tha.,... 

22* Regulations No. 1 (1935). Art. II, Sec. 2. 



area in which the applicant resides, and any other possible sources of 
infomation rel.iti-ve to prior Q.rrests and convictions, iuiy persons whose 
namos were given as references are questioned -and the applico.nt’s credit 
standing is investigated* In the case of corporate applicants, the scjeo 
type of field investigation is made of oach of its officers, directors, 
and principal stockholders, 

A complete report of the investigation - containing no recom- 
mendations, however - is sent to Washington, where it is referred to the 
Peniiit Division. The investigator is required to incorporate in his 
report all infonn.ation obtained by him concerning the applicant’s 
criminal record, business expserience, and financial standing, so that 
the Permit Division may have all the relevant data and thus be in a 
position to make a meaningful recommendation to the Administrator, 

Disposition of Applications; Gra.nt of Permits Withou t Hear- 
ing . The application and the investigator’s report are reviewed by 
the Permit Division for the purpose of ascertaining whether any grounds 
exist for the denial of the application. Section 4- (a)(2) of the Act 
requires the Administrator to grant a permit unless (a) the applicant 
has been convicted of a felony under Federal or State law within five. 
}/ears, or of a misdemeanor under a Federal liquor Imv v>/ithin three years 
of the date of application; (B) the applicant is unlikely by reo.son of 
his business experience, financial standing, or trade connections, to 
comraence operations va thin a. reasonable period or to, maintain such oper- 
ations in confomity ivith Federal law; or (C) the proposed operations 
are in violation, of the laws of the. State in which the applicant intends, 
to do business. If there is nothing in the application or in the in- 
vestigator’s report that indicates the possibility of the existence of 


any of these grounds, the Permit Division recommends to the Aiiioinis- 
trator that the permit be issued* 

If the application is incomiolete in any respect, or if the 
irr/estipator hs report indicates that further information or explanation 
on some point should be obtained, the Permdt DiTision attempts to correct 
the defects bj.^ correspondence with the applicant or his attorney/. The 
applicant is requested to supply the infomation under oath and is advised 
that his response -Jill be made a part of his application* jdraendirients and 
additions to an applicition may be raade at any time prior to its dis- 
position, and the Ache ini strati on must be notified iminediately of any 

S5 

change in ownership, control or laanageiiient of the applicant. 

If, after study of all the docinn.ents, the Permit Division 
has the slightest doubt whether an application should be granted, it 
refers the matter by raeraorandum to the Legal Division for its study 
and reco:mmondation. These matters are norraally sent to the Trial 
Section where the questions raised by the Permit Division, and any 
other problems arising out of the aijplication, are considered. The 
attorney to whom the case is assigned may engage in the, same type of 
correspondence with the applicant as does the Perrait Division a;i:id, 
although he makes no effort to discourage the applicant, his inquiries 
sometimes induce the withdrawal of the aijplication. In one case, for^ ^ ' 
ejxa^nple, a partnershix) had applied for a pernit and, in response to the ■ 
item in the application form relating to convictions of criiaes, had 
stated that neither partner had been, within five jrenrs, convicted of a. ^ 
felonj?^ under any State or Pederal liquor law. One of . the partners had , c 



in fact been found guilty of receiTing stolon goods and^ when the Adminis- 
tration rocjuosted that a statement be made as to convictions under any 
State or Federal felomr statute, the application was Yfithdrawn and the 
partner with the untarnished rcscord filed a ncYv application as an indi- 
vid.uali, 

In the event thr.t the Lego.l Division determines, up)Oii the 
complotiori of its study of the s.pplication, that the permib should be 
issued, it so advises the Permit Division by memorandum, and the latter 
then prepares its report for the Administrator recommending the grant of 
the application. The Administratoi’, it is said, studies every application 
with minute care and, if necessary, consults mth the maubers of the 
staff who are feaniliar mth the matter in order to clarify doubtful 
points. Although he has thus thoroughly reviewed all rGcoinmendations 
for grants vdthout hearing, the Adxainistrator has almost invariably con- 
curred therein,^" 

If the attorney in charge of the case is of the opinion that 
adequate grounds for denial a.re present, or tliat some aspects of the appli- 
cation should be further investigated at a hearing, he incorporates his 
recommendation to that effect in a memorandum to Yirhich ho attaches a draft 
of a notice cf contemplated denial, '^he matter is carefully reviewed by 
the Chief of the Trial Section and, if a difficult legal problem or one 
of novel impression is involved, by the General Counsel, The memorandum 


24. During tho year 1937, action was taken on: 5, 339 a.pplications, of 

which 2, 979 Yioro granted (almost all without, a hearing) , 33 doniod, 
and 327 mthdro-wn. Third Annual Report (1938) 4, In 1938, 2, 407- 
applications Yvero disposed* of, 2,220 permits were issued, 8 appli- 
cations denied and 179 withdraw,' Fourt h ilnnual Report (1939) 4, 



together with any other relevant irifomiation, ssucli as the application and 

the investigator's report^, is then sent to the Adiainistrato r for his 

perusal and action® . In most cases, if the staff has recommended that a 

notice of contemplated denial be issued, the Administrator, after his 

usual thorough study of the matter, adopts the staff’s opinion as his 
25 

own ana signs the notice * Occasionally, however, and particularly 
where a novel question of policy is involved, the Adiainistrator may dis- 
agree with the sta.ff and order that the permit issue wdthout a heo.ring. 
Notices of Goribrmplated Denial® The notice of contemplated 

denisil, which must be sc need upon the ap)plicant prior to denial pursuant 

2 A 

to the requirements of Section 4 (b) of the Act, sets forth the grounds 
upon which in is anticipated tho application will be denied, and apprises 
the srpplican'b that he will be given an opportunity to be heard if he re- 
quests a hearing writhin 15 days after the dstte of the notice* Accompany- 
ing the notice is a forra letter over the signature of the Genera.1 Counsel, 
and a copy of the Administration’s rules of practice and procedure. The 
letter draws the applico.nt’s odtention to the provision of the rules 
which requires that a hearing bo rocucstod,'^ ' 


25. After the first rush of applications, received immediately after 
the creation of the Administration, were disposed of, vciy few 
applications have been designated for hoaring. In the year 1937, 
only 26 notices of contemplated denial uverc issued, and in 1938 
the total was 31, Up to, October 20, 19,39, 21 notices bad bson 
servude . 

26® Sec also P.ogu lotions No, 1 (19o5) Art, II, Soc, 7 (a). Section 4 (f) 
of tho Act requiroG the, AdiRinistration' to serve S'.ny orders with re- , 
spoct to the denial, of G.pplica,tions , or the suspension, revocation on 
annu.lment of penuits either porsonally or by registered mail. To , the 
some effect is Rogulsitio ns N o , 1 (1955) Article V, Sec® 1, 


The fom -yirhich the notice takes (iepeiids upon the extent of 
the Administration’s imoiirledge of the facts. If, as a result of its 
in-vostigatioii, the Administration is in possession of definite informa- 
tion upon v.diich denial may 'be predicated, the facts arc fully set forth 
in the notice. Occasionally however, there is only a suspicion as to 
the true factual situation and under such circumst ounces the notice con- 
tains nothing more than a more p-araphraso of one or more of the statutoiy 
grounds for denial. There appears to be no justification for the Admin- 
istration’ s failure, under such circuiastances, to vsot forth in the notice 
of contcmpl'atcd denial at least the tentative suspicions which arc to bo 
explored at the hcr.ringo It is said that the reason for couching the 
notice in goiicral torias, is tho hositancy of the Administration to mako 
a formal imputation of a shady transaction. Since the Administration 
does not intond to rolsu: its customary energetic conduct of tho hearing, 
howevor, thoro is no doubt that tho, imputation will bo made at that time. 
In that event, the main function of tho iiotico - to appriso the , parties 
of the issues - is not fulfilled unless it indicates the Administration’s 
position vdth greater precision than it now does. 

The same criticism may be made of the Administration’s use of 
the general statutory language as an additional ground for denial in cases 
in vdiich denia,! is predicated upon a specific ground, vdth an adequate , 
factual basis vdiich is fully vset forth in tho notice. If the purpose of 
the general allegation is to furnish a catch-all, in the event that adrt::d; 
ditional facts are uncovered which vjould support a denial, it is a pur- 
pose which fails to take cognizance of the practical situation. Although 
the rules of practice do not provide for amendiaents to a notice of con- 
templated denial, there is no basis on wiaich an applicant could object 


to such 8j.Tiendm'ents, ii"' he was given ainple notice thereof or if he made 
no objection to the introduction of the testimony to ivhich the pleadings 
are intended to be conformed. 

Bi lls of Parti culars . Because of the generality of many of the 
notices of contemplated denial, the Administration frequently receives 
requests for a bill of particulars. In addition to assisting applicants 
to prepare for trial, therefore, a more precise drsifting of notices is 
likely to diminish the number of such requests. No procedure is provided 
by the rules of practice for the time, form, or mamier of making demands 
for bills of particulars. As a rule, requests for particulars are made 
at the same time that tlio applicant files his request for hearing. The 
Administration generally grants these requests and, on occasion, even 
permits the applicant's attorney to make an examination of some of its 
files. Demands for bills of particulars have occasionally been denied 
where the applici'.int is given ample notice and the request is one which 
seeks the disclosure of evidence rather than a more specific statement 
of the issues. 

In the inter e^st of persons ivho have had no previous dealings 
with the agency, it may be suggested that the Administration should em- 
body in its rules of practice a description of its now, unwritten proce- \ 
dure for obtaining; bills of particuls-rs . 

Requests for Hearin gs. The sole fimction perfomed byg an 
applicant ' s answer to the notice of contemplated denial i,s to apprise , 
the Administration of liis intention to avail himself of the opportunity . 
to bo heard. The only requirement to which the applicant must conform,: 
therefore^ is that his request be made in writing. Applications .for / U : ^ 
hearing thus take the foim of letters, telegrams and, occasionally. 


formal petitions, 


D^faulJ:^ and Withdrav/als , In many cases, the applicant, upon 
receipt of the notice of contemplated denial, either because he perceives 
the futility of availing himself of the opportunity to be heard or because 
he has lost interest in the matter, fails to request hearing* Since 
the statute merely requires that an applicant for a permit be given only 
an opportunity to be heard before his application is denied, a provision 
which is reiterated in the Administration’s rules of practice, the failure 
to request a hearing is followed hj the entry of a final order denying 
the appl i 0 ati on, 

Many applications are xTithdravoi or amended after receipt of 
notice of contemplated denial. Where the applicant is a corporation or 
partnership, for ommple, the notice seinres the purpose of apprising the 
interested parties of defects in thedr personnel Ydiich, if remedied, and 
the application r.uriended to reflect the change, will remove the Adininis- 
tra.t ion’s objections to the granting of the perrait. 

Bo Annulment, S usp ension 8£id__ ^vocation of Pe rm its . 

In trodu ction* Section 4 (e) of the Act authorizes the Adminis- 
trator, after due notice and opportunity for a hearing, (ij to revoke a, 
permit or suspend it for such peirlod as he deems appropriate, if the , 

28, Id, Art, II, Sec, 7 (b)„ The number of defaults and withdrawals dn' ; ■ 
ax3plica.tion cB.ses is rather liigh, .as may be observed from the following 
statistics; 


Year 

Notices of Contemplated Denial 

Defaults 

Applications Withdrawn 

1937 

26 

8 

■ 11:,' 

1938 

■. 31-. 

10 

7 

1939 

21...- . 

4 

5 


The statistics for 1939 cover the , peri o-d- from d'anuary 1 to Octoher-- 20,.. 
Pour of the notices of ootrfcempil atod denial were only rootEitly ts-suc'd and 
the answer has not yet run. 



pemittee r.as wilfully violated any of the conditions of the permit) 

(2) to revoke a permit if its holder has not engaged in business for two 
years) and (3) to annul a permit if it wa.s procured through fraud, misrep- 
resentation or concealment of material fact. The Administration is de- 
pendent, to a large extent, upon extra-agency assistance in the ascer- 
taiinnent of viols.tions of the Act, of the rules and regulations promul- 
gated thereunder, the twenty-first amendment and other federal liquor 
laws, all of v/hich are breaches of the conditions under v.hich basic per- 
mits are issued. Most annulment proceedings arise from investigations 
conducted in connection mth alleged violations, and revocation proceed- 
ings based on non-use. are unifoimly instituted as a result of certain 
normal activities of the Adraini strati on ’ s staff which are more fully 
described below. 

Complaints, The Administration receives many communicationsj, 
both wi^itten and oral, complaining of the activities of permittees. The 
bulk of the complaints, generally relating to alleged violations of the 
trade practices provisions of the Act, are made by competitors or by rep- 
resentative trade associations such as the Distilled Spirits Institute, 
the Leagne of Distilled Spirits Rectifiers and the Wine Instit^ite; some- 
times the complainEuit is anon^mious. These coirammications are kept an the 
strictest of confidence and not even the investigators are advised of the 
identity of the informants. Most complaints, received in this fashion 
have been found to be meritorious, a situation which indicates that the 
industry is thus far doing an effective job of self -policing. 


29. A first violation subjects' the pemittee to suspension only 



Complaints are also roceived from state officials. These 


occasionally deal mth violations of the twenty-first amcncLment^ but the 
vast majority aro concorncd with unlawful practicos occuri’diig in inter- 
state commerce, matters ove-r which tho local regulatory bodies have no 
jurisdiction, but which wore roforred to them in the first instance* 

A largo number of xdolations of labeling roquiremont s are called 

to the Adinini stration’ e attention by the Alcohol Tax Unit of tho Treasury 
30 

Deparbment when discovorod by the- storekoeper gaugers stationed by the 
Alcohol Tax Unit on tho premises of distilled spirits and fortified Yd.no 
plants. In the course of their excraination of tho contents of bottles 
for thc: purpose of admini storing the alcohol tax. laws, tho gaugers are 
somctinics able to detect misbreoading and other irregularities in la.hel- 
ing. In or dor to increase tho efficiency of tho gaugers in this phase 
of their d.utie.s sjid to docroo.se tho number of violations Y'vhioh escape 
their scrutiny, tho Enforcoiiiont Division has adopted tho prcictico of 
meeting ’with the gaugers for the purpose of educating them in the intri- 
cacies of the Administration's labeling regulations. While these confer- 
ences have been of some value, there are still many violations which elude 
the gaugers^ these, as 'Vell as the large volume of offenses by permittees 
whose activities are not intimately supervised by the Alcohol Tax Unit, 
must be brought to light by other means, 

Inv e s t i g a t i o n s , The type of investigation pursued by the 
Administration depends upon the nature of the alleged violation. The 


30. Evidence of the close working agreement betvreen the Administration 
and the Alcohol Ikix Unit will be apparent throughout the balance of 
this study. In addition to the ms-tters hereinafter referred to, it 
should be noted that the majors sources, of infoimati on. concerning 
violations of tho porrait requirement of Section 3 of the Act are 
the lists of porsons applying to the Alcohol Tax Unit for liquor 
dealers' steaups. If a person is going to sell liquor, it is prob- 
able that he requiros a pemit, and if .tho Administration's files 
fail to reveal his name, among its permittees, an investigation is 
instituted, ' , ' • ■ 

-16 - - 


Enforcement Division has been divided into several sections, each of which 
is expert in a particular field of violation, the investigatory process 
differing in each. Violations of the trade practices provisions, for ex- 
ample, require an extensive field investigation j the discovery of viola- 
tions of false advertising regulations, on the other hand, can generally 
be done without leaving the offices of the Administration, 

1, Label ing Violations, If the Administration ha.s received 
a communication complaining of a departure from the labeling regulations, 
the matter is generally assigned to one of the regular staff of field in- 
vestigators, Occasionally, if the case is irn.po lu-.-uit enough to warrant 
it, one of the specialists in the ’'jlashington office is designated to make 
the field investigation. To ascerbain 'whether there ha.s been a violation 
of the labeling regulations, the investig;ator generally .finds it necessary 
to undertake a stud'y of the records of the perinittoe, ouid occasionally re- 
quires access to the plant in order to make an inspection of the manufac- 
turing and bottling process. The Administration has, for the most part, 
experionccd no difficulty in making these investigations. Duplicate 
copies of the peiTrdtteo ’ s records are gencrallj.^ avails.ble vUt the district 
office of the Alcohol Tax Unit, and even if they cannot bo obtained con- 
veniontly in that manner, the pe mitt ecs have ordinarily opened their 
books and given access to their plants without being compelled so to do, ; 
In a few' cases, hov/ever, it .has been noces3a,ry to subpoena the books and ' . 
records of permit toes who havo refused to cooperato voluntarily vdth tho 
Administration’s investigator, 

: It is ininocessary, as a rule,, . for the Administration to have : 
a chemical analysis made of the beverages suspected of being improperly 
labeled. On those rare occasions wrhoro the investigator is unable to 
aseex-tain the precise contents of the’ bottle, howrever, a sample is sent 


for analysis to the chemists employed by the Alcohol Tax Unit. These 
experts^ as well as the storekeeper gaugers, are al?7ays available as vdt- 
nesses if the need for their testimony arises, 

When the investigator has detemined that there has been a 
violation of the labeling regulations, his next step is to obtain evi- 
dence of an interstate shipment of the improperly labeled products. 

After he has traced ttie beverages across the sta.te line and has obtained 
a sample of the product from a retailer or vdiolosaler to whom the per- 
mittee has made sales, he incorporates the complete results of his in- 
vestigation, together rdth any documents or other evidence necessary to 
establish the offense, in a report viiich he sends to the Enforcement 
Division, 

2, Trade Pra ctices Violatic^-S, Most of the investigations 
undertaken by the Administration are directed toward the discovery of 
violsitions of the trade practices provisions of the Act, It is extremely 
difficult to establish a violation of any of these provisions since, in 
addition to obtaining , evidence of an exclusive outlet agreement or the 
use of a "tied house" relationship, commercial bribery or consignment 
sales to induce purchases of products from the permittee, it is necessary 
to secure proof of the two other elements of the offense. Under the 
statute, it must be shown that the practice either induced a purchase or 
had the effect of substantially restraining transactions in interstate 
com.-ierce, axod. also that the products were purchased to the exclusion, 
in whole or in po,rt, of beverages sold by other persons. Because of the 
difficulty of obtaining evidence on the question of inducement- -the in- / 
formation is, for the: most part, ; in the .possession, of retailers wlio are- . V 
umvilling to risk the displeasure of important menibors of the industiy — the 


Adtninistration would probably never have a complete case under Section 5 
if it had not adopted a short-cut policy: Having established^ for example 
that a distiller supplied a retailer with equipment that was worth .ilOO, 
the A'dmini strati on infers, first, that the gift v/as the indui^ment for the 
sale, and, second, that the sale resulted in the exclusion of other dis- 
tillers, Tho soundness of these inferences has never been judicially 
tested because "the industry appears to prefer to compromise the liability 

incurred ond to cooperate with the Administration in its efforts to en- 

31 

force the provisions, rather than litigate the question," Although the 

Admini strction obviously cntortcdns grave doubts as to the propriety of 

32 

these evidential hqootheses, it nevertheless correinues to act on the 
basis of evidence which necessitates the continued use of the. quest! onabl e 
inferenc es, 

3, Tv/enty- first Ainendment Violations, The investigation of 
complaints alleging violations of the twenty- first amendment presents 
little difficulty, but it is almost impossible to uncover a clear of- 
fense. The amendment prohibits only the shipment of alcoholic beverages 
into a dry or monopoly state, a provision which is readily avoided by 
over-the-counter sales to persons who intend to bootleg the products in, : 
the theoretically protected states, A careful examination of the affairs 
of a permittee knovm to be violating the spirit, if not the letter, of 
the emendirient, does occasionally reveal another basis for proceGding' 

31, Gaguine, The Federal Alcohol Administration (1939 ) ,7 ; Geo « Wash, , L,» , 

: , Rev, 949 ■■■"" 

32, In both hi. s tiiird and fourth anrual reports to Congress, the Admin- , 
istrator has recommended the passage ' of amendiaents G8.tegorioally 
forbidding the overt acts, 'amcndi!ibnt.s.;whioh would make it unnecessar^^^^ 

, to establish the probanda which, in. effect, are now disregarded by , 

, .the Administration* . - 'ii ' flvl 


against him® 

i. False ildverti sing Violations. Investigations of violations 
of the false advorbising pi'ovisions of the Act are, for the most po.rt, 
routine. The Enforcement Division employs five specialists who examine 
adverti semcait s of liquor firms in all of the ma^ior periodicals and novrs- 
papers carr 3 dng liquor advertising. Spot checks of advertising in smaller 
newspapers are made with the assistance of the Press Intelligence Division 
of the Office of Government Reports, In addition, reports of improper ad- 
vei'tising in media of a 'iviore local nature arc subraitted "by competitors, 
trade associa-tions, and b;, members of the imfeiiiis bration’ s field staff. 

The Enforcement Division has also assigned one man to make a survepr of 
billboard and point-of-sale advertising. Examinations are made in those 
ways of a total of more than 75,000 advertisements annually. 

Most of the violations of tho advertising provisions have been • 
minor in nature and tho practice of the Administration 1ms been merely to 
call the irregularities to tho attention of the responsible advertisers, o, 
together with a suggestion that the necessary alterations be made. In 
virtually every instance in which the Administration has undertaken cor- 
respondence of this type, the advertising has been discontinued almost 
immediately, 

5, Proposed Declaratory Rulings , Many potential violations of 
the advertising provisions have been avoided, through. the uso of preventive 
enforcement measures. The Administration has indicated to the trade that 
it is -willing to grte gwhat are in Affect "advance opinions" as: to the pro- 
priety, of proposed advertising. The enforcenient and legal stafft^ have 
held numerous .conferences and. . engaged: -in : sub:st..antial: ..co.rrespondence 'wnth^-::^ 
pemittees or their attorneys concerning proposed advertisements and, as 



a result of sucii discussion and correspondence^ have succeeded in avoiding 
many objectionable advertising campaigns. The approval given by the staff 
to proposed advertising is said to be non-officia.1, but^ as a practical 
matter_, it is hardly conceivable that any action would be taken against a 
person who used an advei'tisement previously approved by the staff. 

One finds, in the circumstances connected x'dth the preliminary 
approval or disapproval of proposed advertising matter, an &.liTiost perfect 
opportunity for the development of declaratory rulings, the administrative 
counterpart of declaratory- judgments. The facts to v/hich a declaratory 
ruling might relate arc certain and fixed, for they compprise only the vrords 
illustration, and o,rrangement of proposed advertising copy. Hence, there 
would be no danger that a ruling declara.tory of the propriety or impropri- 
ety of the proposed matter vrau.ld bo distorted or misapplied to circum- 
stances to which it vras not intended to extend. The need for ruling in 
advance of action is, rioreovei', considerable, A permittee, though acting . 
in good faith, may, by launching upon a national advertising ctnupaign, 
find himself embroiled at a later date with authorities whose application 
of rogulations does not accord with the pemittcc’ s expectatioiivS , It is 
not suggested that lie should in each instance be rcciuired to submit his 
proposed advertirsing material for the prior approval of the Adrainistra- 
tionj so to require would be to .place unnccessaryburdens upon both the 
permittees end the Administration in connection with innuBierablo adver- 
tisoments of unquestionable . propriety. It is. proposed only that the 
permittee should bo given an opportunity to secure an advance and bind- : : ; 
Ing dctomiination in those-, iastancea in which his . oi’m doubts dislnclino^^-:. y 
him to risk using an advertisement v^hich might latter be discovered to be 



■violati-VG of the Arlniinist2*ation» s regulations* 

Tho development of the declaratory ruling device in this 
context would require two alterations in the Administration’s present 
practice. First, the Administration would have to substitute, for its 
present unofficial endorsement of submitted o.dvortising material, Q.n 
official approval which would bo as binding, upon it as vO-ny other adjudi- 
cation it might make. Second, in the event tho.t approval of submitted 
advertising material was vdthhold, c. method v^ould have to be developed 
to allow tho pormittoG to take a formal r.ppetil to the Admini strator and, 
if di ssati sf it'd with tho latter’s decision, to the courts, just as tho 
porrriittoG may do now in the event that there is a disf:-pp.roval of his ad- 
vertisement after it has been used. Such a possibility of appeal from 
an adverse arhfdni strr.tive detemdnation is necosso.ry if the permittee is 
not to be faced vdth tho bleak necessity of cither abandoning his intended 
advertisement or of flatly disregarding the Administration’s advance opin- 
ion, with tho knovdodgc; that upon his doing so he may be comp oiled to 
resist suspension proceedings. Presented vdth such a choice, the pemit- 
too must almost invariably select the former alternative, The declare.tory 
judgment pi’oeedure, now familiar to the courts, suggests another and a 
better v/£iy of resolving doubts vdthout exposure to danger or to the neces- 
sity of surrendering an arguably/ sound position, 

G, In active Permi ttees* : Revocation proceedings based upon a 
two-year non-user of the pemit privileges are generally instituted as a 
result of a systematized search by the Administration’s staff for inactive 
permittees. The continued failure of permittees tO: file the monthly re- x, 
ports of ox'^e ra.ti oij. required by the Adroini stn-ator pursu^int to Svecti on 2 (h) 


of the Act, is the source of most revocation cases. If requests to file 
the statistical infonnatiori are unaxiswered, or if the pennittee indicates 
in his report that he has not been operating, the attempt is made to as- 
certain how long the ins.ctivity has been going on. The procedure followed 
varies slightly depending upon the type of business vdriich is authorized by 
the permit. If the production of mno is contemplated by the pennit, for 
example, inquiry is made of the Alcohol Tax Unit as to whether the holder 
of the permit has posted the v/inemaker’ s notice and bond required by the 
tax laY/s, If £i negative I'esponse is received, the Pomit Division cus- 
tomarily v\;Tites to the peimittee requesting him to surrender his permit 
voluntarily, if he has no intention of engaging in business. For the 
most part, these requests have resulted in the voluntary surrender and 
cancellation of the poimit. In many cases, however, the letters are 
either not received, or, if rocoived, are not answered. Periodic re- 
quests of this type arc made until the Permit Division is of the opinion 
that the tvjo-ycar period of inactivity has run. At that time a final 
request is made that the pcimit be voluntarily surrendered and tho per- 
mittee warned tiiat if he does not accede thereto, it will be essential 
for the Actninistration to resort to revooo.tion proceedings. If this 
final attempt to obtain tho surronder of the permit is unsuccessful, a 
rocomiTiendation is made to tho Legal Division that revocation proceedings 
bo instituted, 

” Settlement’ of Cases, The results of the investigation, other 
than in non-user matters, arc studied by a member of the enforcement 
staff who is a spocioAist in the particular field of violation. His 
analysis of the case, together with his recommendations thereon, are 



incorporatod in a memo rcijidijm which is sent to the- head of the Enforcoment 
Division# If there does not appear to be any hope of establishing: a vio- 
latioiij the case is closed# If the evidence appears bo be snfficient to 
oBcablish a violation, however, the’ head of the Enforcement Division must 
determino whether tho offense is of a tjnje that would justify the- insti- 
tution of suspension proceedings, or one which should bo disposed of by 
YIC.J of compromise. Tho Administrator is given authority by Section 7 of 
the Act to compromise tho liability arising wjith respect to any offense. 

If the violation uncovered by the investigation is o, teo'tmical, but not 
a substantial, departure from the statute, or the mlos and regulations 
promulgated thereunder, ■bhc policy of the Adj.iinistratio.n has boen to, 
accept o/n offer in compromiso: r-athor than to subject tho pormittec to the 
L^eriouo penalty of sus'pension. A similar attitude has been sxlopted tov/ard 
violations which are not wdlful cjid therefore unable to support an order 
of suspension# If a wholesaler had given a retailer a ten-dollar piece 
of equipment, for c-xcmple, a technical violation of the "tied house" . pro- 
vision of Section 5 (b) has been corpmittod. The offense, is so picajj^-unG, 
hovrevor, that it v/ould be unroasonablc to, suspend, the offender's pe.mit , 
on tho.t ground. An instanco of a non-wdlful viol-abion is the situation 
in which a salesman employed by a largo distilling corporation made gifts 
to retailers in the facewof. specific instructions to the contrary from f 
his superiors. 

If the policy of the .hdinini strati on dictates that a violation 
should be compromised, the head of the Enforcement Division w, -rites to the 
permittee apprising him of ■ the facts uncovered by: the investigati on and : 
of the penalties to which the permi/btee is, subject. The letter tiien 
states tiiat the violation is compromisable and 'refers to the privilege 


of making an offer in ccmpromise . Two copies of the form, prescribed by 
the Adrrdni strati on for such offers are enclosed. Only in rare instances 
have permittees failed to avail themselves of this opportunity of settling 
the case. On some occasions the amount offered in compromise has been 
regarded as inadequate, in vdiich case the offer has been returned together 
mth a letter indicating Vvhat sum vrould be acceptable. The eanount which 
is taken in compromise depends upon the seriousness oi' the offense, the 
frequency Yvlth which the permittee has, been guilty of transg;ressions, and 
the extent to -which similar violations have been committed by other indus- 
try members. In no er/ei-it may the offer exce-.^d ,;itOO for each viola-bion 
and, as a rule, averages ahout 

If the offer is acceptable to -the Phforcement Division, 
reccip-b thereof is acloio-wledged. and the offerer notified that the matter 
will be considered by the Administi'a-bion and acted upon in due ooursec 
The offer, together -vh-th a memorandum summarizing the case and recommend- 
ing its settlement, is then sent to the Legal Division, 'where it is con- 
sidered by the Trial Section, Only in rare instances has the Legal 
Division had any cause to disagree mth the Enforcement Division’s reoGm- 
mendation. Occasionally aj./parent inconsistenclos in the sizes of offers 
in different cases are called to the latter’s attention, but there, usu- 
ally are variations in the facts wMch justify the acceptcaice of differ- 
ent amounts. It is possible that the Legal Division raay be of the opin- 
ion that suspension procoodings should bo instituted, in -which case the . v 
matter ?d.ll bo discussed fully -with the enforcement staff before recom- ■ 
mending the rojection of the offer. For the most part, however, the 
Legal Division has acquiesced in the recommendations of the Enforcement 


Division and proparod a letter to the Attorney General re coi'nm ending that 

he approve the accept-uncG of the offer in compromise. This letter is 

signed by the Administrator, who almost never has any reason to discuss 
33 

the matter with the staff. 

It is impossible to dotemine whether the Administration's 
cnerciso of its authority to settle cases has been above reproach. The 
potentiality of abuse is always present as long as pennitteGs dread the 
mere possibility ths.t suspension proceedings may bo instituted. Such 
fear provides a potent inducoment to . settle cases, po.rticularly if the 
compromise figure is so small that it occasions no greater exponso than 
would be involved in the dofonse of susponsion proceedings. The temp- 
tation to solicit settlements even of cases where the Administration’s 
case is weak must be almost irresistible under such psychological con- 
ditions. The Administrsition is under a heavy burden of responsibility 
to exercise the gi’eatest care in suggesting offers in compromise, taking 
such action only when a clear case of violation has been established. 

The eipproval of offers of compromdse by the Attorney General, 
which is required by the statute, is an excellent example of a superflu- 
ous administrative act. After a case has been carefully studied by the 
Administration, as indicated above, a period of approximately six v/eelcs 


33, Although the Administration accepted 1,440 offers in compromise in 
1937, and 1,094 in 1938, not more than ten per cent of the offers 
wore related to violations of the Act other than failures to obtain 
a permit as required by Section 3, The Administration has, as a 
matter of general policy, accepted a nominal offer in compromise, 
usually :|10, 00, in settlement of charges that an individual has 
operated v/itiiout a permit. The Administrator has, therefore, con- 
fined his ovm thorough study to the approximately 300 cases which 
involved pemittces charged v/ith violating the statute or regula- 
tions. The more difficult of the latter group of oases, moreover, 
have ordinarily boon discussed with the Administrator prior to 
soliciting the offer in compromisej as a- result, few problems upon 
which he has not already expressed his opinion are presented to him 
at this stage of tlx- procooding's* 


must still el 0 .pse before the compromise is finally approved by the 
Department of Justice. In the Department of Juwstice, the recoininendation 
of the Administration is first considered by an attorney in the Bond and 
Spirits Division. If he is satisfied that the recommendation should be 
approved, the pa.pers are transmitted by him to the Assistant Solicitor 
General, whose formal endorsement constitutes the act of the Attorney 
General called for by the statute. In only an inconsiderable number of 
instances in the* history of the Adrainistration, havS it been necessary* for 
its representatives even so much as to confer mth the attorney at the 
Department of Justice concerning the propriety of accepting a proffered 
settlement. And out of more thfua 3,000 cases in which the Administration 
has recommended compro?uiso, there have been only three or four in which 
the DeToartment of Justice has indicated its intention to ?dthhold approval* 
In these cases, the Department of Justice attorney took the position that 
theuoffonso sought to be compromised, was of too serious a character to 
permit so easy an expiation of the permittee’s wrong;- do ingj in Ms opin- . 
ion, the Administrsition should instead have initia.tcd proceedings of a ^ 
criminal or of a suspending character. But, even in these rare ins tsuices, 
the Department of Justice has, upon lurthci discussjion, recoded from its 
position and approved the offer. In no instance, moreover, has the De- 
partment of Justice interposed an objection upon the ground that the soli- 
citation of a compromiso was oji .adraini strati ve, oppression of a possibly ^ 
guiltless citizen. It is clear, then, th-.it tho; chief, if not the solo, ef- 
fect of the |)re sent participation of tho: Attorney General in the compromise 
procoduro has been to delay final decision for a period of weeks. At its 


best this delay occasions uncsirtainty and concern to the holder of a 
permit, i/ihose position remains doubtful until there has been final action 
upon his offer of compromise. Legi slation . should be recommended to elim- 
inate this unnecessary .o..nd possibly dsonaging step in the a'ininistratiTe 
process. 

Not all violations result in either the acceptance of s.n offer 
in compromise or the institution of suspension proceedings. In many cases, 
the Administration does not have sufficient evidence to establish an of- 
fense, but all the available information indicates that there has been 
some unlawful conduct. Under these circumstances, an attempt is made to 
induce the violator to discontinue liis activities by discussing the mat- 
ter mth him. This is particularly true of practices generally indulged 
in by the leading permittees, when one permittee in the liquor industry 
institutes a policy of ujofair practices, his competitors arc likely to 
follow suit without delay. By the time the Administration uncovers, the 
violations, therefore, the practices are generally prevalent throughout 
the industry. Each competitor, upon being called into conference, almost 
invariably dejclares his willingness to discontinue his activities if the 
other offonders vdll do likewise. If the Administration is thus success- 
ful in securing an abatement of the practices, it has ordinarily been 
content mth that result and has nedtlier instituted suspension proceed- : 
ings nor solicited offers in compromise* 

Or ders Instituting Proceeding s. The recommendations of tho 
staff that proceedings be instituted are ref erred. for review to an. attorney, 
in the T rial Becti on . : If ■ he;, d s in " di s.agr.oement : mth the opinions contained 
in the staff memoranduiri, either because the investigation appears to be 


incomplete or because tlie evidence is apparently insufficient as a matter 
of laYJ or Administration policy to warrant the institution of proceedings, 
the matter is discussed in detail with the responsible staff raember. 

Should the attorney prevail, the case is dropped as being without merit, 
or is marked for further investigation if there appears to be some like- 
lihood of obtaining additional information; if there is no question as 
to the existence of a violation, but it is of a type which does not justify 
the institution of suspension proceedings, an offer in compromise is 
solicited. On rare occasions, particularly where questions of policy are 
involved, the inability of the staff to agree necessitates the presentation 
of the matter to the Administrator for his disposition. 

If the trial attorney concurs in the recommendation that pro- 
ceedings for the annulraent , revocation or suspension of the permit should 
be brougii'b, an order instituting proceedings is prepared for the signature 
of the Administrator. The meraoranduiii of the attorney which acoorapanies. 
the order, together with other pertinent information, is carefully studied 
by the Chief of the Trial Section, and sometimes by the General Counsel, 
before being referred to the Administrator. As is his wont, the latter 
reads all the documentary material before affixing, his signature, but he 
has never been known to disagree with the conclusion of the staff that the : 

. 34 .' 

proceedings should be inaugurated. . 


34. The administration has instituted .a .surprisingly^spar&e number of 
proceedings. Other than uncontested cases looking toward the re- 
vocation of permits for non- user ( infra note 38), there have been 
, fewer than 2Q0 proceedings brought. . .Annulment cases have been ex- 
ceedingly rare ,: totalmig oniy 7- /in; the,. entire history of the: A 
istration, and suspension oases have- tapered off from a total of 
93 in 1937, to 31 in 1938, and to only in the first ten months 



Orders instituting proceedings, v^Mch are served in the some 
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manner as notices of contemplated denial, are not al?mys samples of 
well “prepared pleadings. The orders used in revocation proceedings are 
stereotyped and beyond criticism. But the some is not true of the orders 
in suspension and annulment cases. Many of them are so general in scope 
that the respondents are neither aptprised of the issues nor able to pre- 
pare themselves for trial, bliile there has been some improvement re- 
cently in the quality of the orders instituting proceedings, some cases 
are still inaugurated by pleadings vdiich, with greater care in drafting, 
could be vastly improved. One immediate advanto.ge to bo derived by tho 
Administration from the olimino.tion of poorly-prepared orders will indub- 
itably be the reduction in the nmnber of requests for bills of particu- 
lars, a rather common practice under the present system, 

Pross Rel eases , At the time the order instituting proceedings 
is served, the Administration mails to all members of the industry and 
issues to newspapers of general circulation and to trade journals, a 
press release vdiich is intended to apprise the industiy and the public of 
the pendency of the proceedings. The release contains a brief but accur- 
ate account of the case, and special care is taken to indicate that the 
pemittee is only suspected of having violated bhe Act ana that he has 
been given the opportunity to be heard in deafens e against the charges* 

The publication of the press release is perhaps tho most effec- 
tive sanction vdiioh the Administration possesses. The consequences of 
such publication upon a permittee’s activitios is generally thought to be 


at least as disastrous as the entry of an order suspending the permittee* 

For one thing, competitors have been able to convince their customers, by 
distributing copies of the release or by oral republi cation of its contents, 
not to deal vdth persons vAio are sufficiently reprehensible to be respon- 
dents in suspension proceedings. Another direct effect of the press re- 
lease is to place the periiiittee upon the black-list vrhich some monopoly 
states have created for industry members 7\rho are in difficulty mth the 
Administration. These are immediate results flomng from the mere insti- 
tution of proceedings and necessarily harm both innocent permittees as 
well as the guilty ones* 

Because the publication of a press release has an imniediate 
detrimental effect upon the sus[;ected pemittee, there has been an increas- 
ing tendency on the part of industry members to settle cases prior to the 
institution of proceedings, Yfnether they are right or wrong on the merits , 
of the case, they must inevitably lose something, other than the mere cost 
of defending a lav^r-suit, by litigating the issues. Yfhile the effect of 
the use of the press release is thus to discourage the litigation of 
possibly meritorious cases, there is something to be said in favor of the, 
practice. 

There can be little doubt that fear of the press release has 
ocoasionod an extraordinary degree of. compliance vdth the.Act. The effec- 
tiveness of publicity has generally been recognized as providing an addi- 
tional sanction to regulatory agencies and, as a result, the press release 
is now a common phenomenon. The universality of the, press release, how-*- 
ever, does not ipso facto justify its use by administrative agencies gener- 
ally or by any particular agency,. .. 'That the effective . enforoement of the .Pure 
Food and Drug Act requires the use of pre.ss releases, does not necessarily 



esba'blisn tlie Adaiinistration’ s need for tiie sar.i8 device. The prodlem, is 
inevitably one involving a conflict of iiaponderables and may not be re- 
sol vs rl by a priori reasoning. 

In the case of the Administration, it is arguable that the addi- 
tional deterrent effect of the publicity sanction does not warrant the 
sacrifice of oieritorious cases. The sanctions provided by the statute, 
particularly trie power to suspend the pennit, should, if utilized, provide 
sufficient discoui-'agetLent to the potential law-breaker. IJor is there need, 
in the UiUial c,-,ise , for the taking of rapid action in order to safeguard the 
public healtli or to prevent gross deception of ' oonsumors® In the absence 
of these considerations, theiref ore , no real necessity for contiiniirig the 
indiscriiiii Hate use of the press release apoears to enist. 

Kespondents are required to file their requests for 

hearing, toguthur witn an answer to the charges against them, within 15 

drays afte:e receiving the order instituting procoedirigs. The rulus of 

practice require., the ansvier to "admit, deny, or explain in detail each 

bo 

ground specified in the Administrator’s order." Any allegations which 
are not denied or explained are deemed to be admitted, and the hearing is 
limited to the issues framed by the pleadings. Answers received by the 
Administration havre, for the most part, fulfilled their function as a de- 
vice for narrowing the issues. Only in a handful of cases have the plead- 
ings of rcsu>..'nrIonts boon of no utility in this respect and these hxave usu-^y^ 
ally been matt ars in which the generality of the orders instituting ,pyo- y 
ceodinrs have made it extremely difficult to submit preciso answers. 


36. Reg iL:\b ions llo. 1 (1935) Art. Ill, Sec. 3. 


In many suspension ca.3es, the respondents have indicated their 
willingness to eliminate the hearing and to proceed iiranediately to oral 
argument before the Administi'ator , The practice in these situations is 
to stipulate all the facts a.nd to argue any questions of l&.w or^ as more 

usually is the casej, to proffer mitigating factors Y/hich Yvould support 

"5 7 

either a comprorAise settlement or a small period of suspensioiie' 

DofaultB» In occasional annulment and suspension cases, and in 
all revocation proceedings in which the p-ermittee does not surrender his 
penirdt for cancellation, the rOvSpondent, generally because he is no longer 
engaged, in bho business, fails to request a hearing within the designated 
15~day period. Although the statute -providos that a pemiittee is entitled 
only to an opportunity to bo heard before his penait is suspended, an- 
nulled or rovoked, and the rulos of practice roiterato this provision, the 

Admini str:vbiDn has adopted the policy of designating everj default case 
38 

for heari.iig«« 

At the heo.ring, the Administration presents its entire case, in- 
cluding an elaborate proof of the giving of an opportunity to be heard. 

All available documentary and toGtimonial evidence, such as letters from 


37, In 193cj stipulations Y\rcrw enterod into in 17 of the 31 suspension 

proceedings insuitutod. In o.ll but tw^o of these cases, in which 
offers in compromise -were accepted, orders of suspension were v 

onto red. In 1939, the facts wore stipulated in 11 of the 19 cases , 

, Yvhich have boon finally detemined. Ten of the olovon stipulated 
proceodings rosultod in orders of sxispension, and one in the acceptance 
of an offer in coiapromis a* ■ 

38, In 1038, the first year in which revocation proceedings Y«rarG available;: 
to tl:e Ad,miri Lstration, 183 cases were instituted, 99 pemits were sur- 
roinlorod for csenccllo.tion after receipt of the order instituti-iig pro- 
coolings and tho r jmo,ining 84 oases were designated for heo.ring upon 
the failure of the pomittoes to file ansTJcrs, Of tho 48 co.se s which 
haYro be ,n fiirxlly disposed of in 1939 (13 more are p^isaciing), 38 were 

' designated for rtaring. after default*-^ ; It is, an-ticipated that bho; rt 
bur of .rovoc.atio:i proceedings Yvhich mil be brought in the next year or 
two Yvill he SY.ib strait dally greater because the largest group of permit- 
toc.s, the -whole s.al or s, are noiv being suiaroyed for non-usor cases. 



the Alcohol Tax Griit and fit)ld investigatorB’ reports, are incorporated 

in the record. The iiesring officer prepares his customary report, a copy 
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of which is parported.ly served on the peiraittee and the usual post- 
hearing procedure oulniinating in the order of the Adiuinistrator is follo?/ed. 

The reasons assigned hy the Adrainistration for indulging in this 
patently superflimus gesture are the folloviing: (l) Since the statute 
requires that the A.dniinistr&tor make findings of facts before he takes 
action against a basic permit, it is implicit in this requirement that a 
hearing be held and a record made, on tno oasis of which such findings 
may properly be made. ( 2 ) If no hearing is had and an appeal is taken 
from the Administrator’s order, how can his action be supported in the 
absence of a record? (3) The determinations of issues of fact is one 
which should be made by a person vrho is not in the position of a "pro- 
secutor”, but rather by an independent hearing officer whose viewpoint 
is detached and who is not afflicted with a prosecutor complex. 

As to the first point, it should be noted that all the Act re- 
quires is that the applicant be given an opportunity to be heard and that, 
after such oprortin iity is afforded, the Adrainistrator make findings 
supporting his order. There is nothiiig inconsistent with txhe statutory 
mandate in the taking of action on the basis of information vjhich has not 
been incorporated in a formal record, where the permittee has not re - 


39. The practice has been to send a copy of ; the report by registered 
mail to the permittee’ s last known address, even if frequent pre- 
vious attemp !;s to notif y . him: in that .manner have failed. The Ad - 
: ministration has even gone, so, fai» as to. mail the report tO; a per- 
mittee who , it knows, is. head-. ■' A , V 



quested a hearing, llie con’cejits of the record are laere transpooitloiis 
from the Aduiinistration’ s files, so that the hearing serves no utility 
other than to place the pertinent inf onaation between two blue covers, 
a ju'oeedure wliich involves an unnecessary expenditure of staff time and 
effort. 

As to the argument that a record is necessary in order to 
support the Adiiii.riisti’ator’ s order c.n appeal, there are several points 
worth iiouiup. In the first place, the lilvslihood of an appeal is ex- 
tremely :'V5;,aots. In no case in which action, has been taken after de- 
fault has tne permittee even applied for tne reopening of the proceeidings , 
a remedy which the Administration ivo'.ild ,raa':e available to hi,:a. Even 
should an aopeal bo taken directly, however, rhera is no need to be con- 
cerned abou A the absonce of a record. It is well established that a 
person who has not exhausted, his adininistrutive remedies has no standing 
in an appellate tribunal, a doctrine wrliich certainly applies to an in- 
dividual who has not availed himself of his onportunity to be heard. 
Furthermore, Section 4(.h) of the Act limits voviow on appeal to those 
matters to which objections were urged before the Administrator. It 
V'joald seam, thorefor-e, that pxvcof of the satisfaction of the statutory 
recjuirement that an opportunity to be hoard be provided raight be pre- 
sented to t’le court by the Administrator either in his answer to the ■ 
appellant’s petition or in papers supporting a motion to, dismiss the' ap- 


The final argument in cuoport of the Administra.tion’ s practice 
in default cases, seems to be equally unconvincing. Even if it be assumed 
that the independent jul-nnen': ' f sn insulated hearing officer is generally 
desirable in conursted ,,'rocesdings, it is not needed in a case in which 
the interested parties iro.ve indicated no inclination to be heard. Even 
if the Administration was in --jrror ‘n its interpretation of the facts when 
the proceeding was instituted, ther... is no reaso?i to be concerned about 
arriving at a conti'ary conclusion if the p-.rmittee himself indicates no 
desire to avoid the imposition of a sancti...n. In any event, the possibil- 
ity that the issues will be determined in favor of the permittee is neg- 
ligible! in the ahsence of arr/ evidence on behalf of the permittee, it is 
unlikely that a hearing officer would arrive at conclusions different from 
those reached by the Administrator, with the assistance of the Enforcement 
and Legal Divisions, when ho signed the order instituting proceedings# 

It may be pointed out, in conclusion, that in application cases, 
where the statutory requirements of opportunity for heexings and findings 
of fact are identical, the Administration does not hold hearings in the 
event of default, . but merely enters an order of denial, 

II. Hearings . " 

Time and P la ce of Hearings . Xdien a hearing is requested, an 
order designating the time and place of hearing is prepared by the Trial 
Section for the signature of the Administrator, The rules require at least 
ton days’ notice to be given, but, since the Administration’s docket is 
rarely crowded, no more than the minimum is usually provided. In some 
cases, if a party so requests, o. hearing will be held on less than the pre- 
scribed ton days’ notice. An applicant who will be placed at a competitive 
disadvantage if his permit is not issued promptly, for example, mil, on 



request^ be granted an irnmediabe hearing* 

Hearings are held either in Y'i'ashington or in the field. For 
the most par*:, field hearings are had only if the Administration determines 
in nhe first instance that its oonmenienco vfill be best serred thereby. 

If there are many vritnesaes^ for example^ the Administration prefers to 
send a hearing officer and an attorney into the fiedd rather than pay the 
traveling roqjenses of the mtnesses. Parties frequently make request, 
either by letter, tolograph or telephone, that the hearing be held in the 
field. ThoiS.-; roquests are ra re Ij’- granted and then only if an adequate 
showing is mado ly. the petitioner that it vhll be impossj.ble for h:m to 
present his case properly if the matter rs heard in Washington, The num- 
ber of applications for field hearings has decreased appreciB.bly in recent 
moiTohs, lids de‘-elopii).f?nt reflects the preference of the hrindful of Wash- 
ington attorn .,:ys vrho, Imiving established reputations as eorperts in the 
field of lienor regulation, are retained avS counsel in most cases before 
the Administration, 

Rigfit to Counsel, Parties are entitled to be represented by 

counsel, but every attorney practicing before tire Administration is re- 

■nO . 

quired to be a member of the bar of the Treasury Deparhnent c In cases 
which* Imve proceeded to hearing, aptplicants and respondents have almost 
invariably been represented by counsel j an attorney is not assigned to an 
unrepresented party, but the Administration* s hearing officer endeavors : 
to assdst Iiim in the presentation of Ms case, 

dO. , Regulations Ho,. 1 (1935), Art, ¥,,;.Sec.. 3. If an attorney is not a : 
member of the Treasury bar, the' requirement is usually waived so as ■ 
to permit him to .proceed mth . th . ' Piiirther: appearances by g 

same attorney wdll not bo allowed,; however, unless he has been ad- v , 
mitted to the Treasury bar. 


Mien the Administration 


I^ardiig Off ice rs and Trial Attorneys, 
first bcgsui to funcbiorij, the J.arge vclrine of business mtli x¥liiGh it vras 
confronted necessitated the ci-ploymcni: as hearing officers of throe 
attorneys ndth considorahle trial experience. As the pressure of affairs 
slackenodj the need for tno of the hearing officers disappeared o.ndj, at 
the present time, only one hearing officer remains. Only when this one- 
man staff is on vacation, or is unavcdlable because of a sudden flurry of 
cases, is it nocossary to designate another attorney to preside at a hear- 
ing, i/fhen that need arises, the Adxdnistrction has a number of experienced 
attorneys, inducting the tv/o former hoari.ng officers, mho can fill the 
breach. An off orb is mado by tlio General Counsed, it is said, to select 
an attorney who is not fcuuiliar with the facts of the case and who has no 
opinion concerning the merits. Since most of the available substitutes, 
including the fomor hearing officers, are mombors of the small staff of 
the Trial Section, it is recognized that the practice of the attorneys of 
discussing pending matters vdth each other necessarily reduces to a mini- 
mum the number of cases in which a potential hearing officer will be wholly 
ignorant of the matter to bo heard. 

The hearing officer is not advised to avoid conferring concern- 
ing the case with other members of the staff. As a matter of personal 
preference, however, he chooses to isolsde himself as much as possible 
from the attorneys in the Trial Section before, during, and after Iiear- 
ings. He has made it a practice not to become too friendly wdth. his col- 
leagues and, as a nvde, discusses; only the most general problems with them. 
This policy of isolation is facilitated by the physical separation of the 
Trial Section, vdiich is on the ninth floor of the building in which the 


Administration has its offices, from the roora occupied by the hearing offi- 
cer on the fifth floor, p]ven -vj-hen hearings are held in the field, the 
hearing officer is at pains to remain aloof from the trial a.ttorney in 
traveling to and from the place of hearingo 

Because of the almost complete physical separation of the hearing 
officer from the balance of the staff, he rarely knows anything about a 
c8-se winch has been designated for, hearing until he receives a copy of the 
notice of hearing and the other pleadings* As a rule, therefore, his en- 
tire knowledge of the case is the information -vj-hioh he is able to glean 
from these po-Viers, Occasionally, hov/ever, the hearing officer does confer 
with the trial attoniey oonceming some aspects of a case. The latter 
may request the hearing; officer either to assist him in determining how 
he shou.ld -attempt to establish certain points in the case or to give him 
wliat are in effect advance rulings on evidence questions, 

Tlie b.earing ofi'icer does not take an active part in the direc- 
tion of the proceedings, a matter which is left entirely to the discre- 
tion of the pcbtorneys representing; the Administration and the. other par- 
ties,'*'^ lie may attempt to clarify the issues if the hearing tends to 
wander off the beaten path, but his main function is to preside over, and 
not to dirvjct the course of the proceedings. In an effort to perfect the 
record, the hoaring officer questions mtnesses freely at any time .and 
attempts to assist counsel, both for the A-dmini strati on and the parties, 
i.’i tiieii- elimination of witnesses and the introduction of exhibits, 

■ii, iho Ait;d?ristr-‘ubion is represented at all hearings by a member of the 
';:.rial vCiccticn, ucaally thc’. attoniey who had handled the case from its 
incepbion. The trial attorney into^rrogatos the witnes.ses for tho 
Adodro sti-i '- uion and cross-oxcjiiinos those; of the parties. If a party 
is not ror resented by counsel, the trial atuorncr/- also cooperatos with 
the hecm'ing officer in assisting the unrepresented party in thc presen- 
tation of his case. 


Unnecessary and. prolonged, proof of uncontested issues are frequently 
8.voided by prevaili,ng upon opposing counsel to stipulate to the facts* 

I'he hearing officer has power to rule on objections to evidence 
and on a.ny laotiori incidental to the progress of the hearing^, such as re- 
quests for continuances; he 1ms no authority, however, to entertain any 
motion of substantial iiirportance, 

Oo.v'.duct of Hearings, As far as may be judged from a limited 
sampling, hearings conducted by the Administration are marked by an easy 
info mali by , The representatives of the Administration end the parties 
generally e.ppear to be extremely friendly, often address each other by 
their given nomes vdien off the record, and frequently indulge in bits of 
facetious asides, Hiring the warmer months, the hearing officer and the 
trial attorney' occasionally remove their coats, a luxuiy which possibly 
adds no more bo bhe comfort of the re pres curb ativos of the govenimeiit than 
it detract;! from the dignity of the proceedings A While reference is being 
made to trivio., it mx-iy be noted that smoking is permitted at Administra- 
tion hearings, a privilege which is freely indulged in by the hearin.g offi- 
cer as iwell as the other persons present. These raattcrs are of no moment 
i.n th eras elves; hut it is perhaps prefersible on the vliole that adrainistra- 
tive healings should be conducted with due regard for the traditinns of 
their judicial counterparts, where no impairment of efficiency is involved, 
Gifopoenas, The issuance of subpoenas is governed by Section 9 
of the: Federal Tro-de Coimaission Act, wMch is applicable to the , jurisdic- 
tion, powers and duties of the Admini strabor. The Admin-istralion has had 

42, Section 9 of the F.edera.1 . Trade Ccimni.ssion Act authorises any momber of 
the coimdssion to issue, subpo'eiias reqiiiring j.Hhe . rmd testi- 

mony oJ' '..itnusscs and the pj’oduction of all such doc lament ary evidence' 
relating to any matter under investigation,” Witnesses arc entitled 
to be yl -1 bl'ie G:...P-e foes and mileage that are pold witnesses in the 
fod€:ral courts. 



•very little occasion to exercise this authority and, in fact, subpoenas 
have not been utilized in mere the.n a. dozen Ga.ses in its history. The vn.t- 
nes.ses for the parties are gerorp.ll^’' 'bhe persons interested in 'the matter 
or others in syinpathy ivl th their position and almost invariably appear 
voluntarily, Sinilarly^ the I'^dtnesses for the Administration are ordinar- 
ily its in-v esbigato rs or other government officials •v'rho testify m-bhout 
the use of compulsory process The problem, mth which the Federal Trade 
Commission has been faced in tl,3 invostiga'cion of complaints has not occa- 
sioned much difficulty to the administration; there has been li’ttle need 
to consider whether the statirbe autliorizes the 'use of subpoenas for in- 
vestigatoiy purposes, since -bho Administration hs.s not often been required 
to deal rdth recalcitrant or uncooperative individuals „ In a few instances 

hov/ever, it has been necessa.ry to provide inves'bi gators with subpoenas 
43 

duces tecum. 

The rules of practice do not contain any provisions governing 
the issuance of subpoenas. Only the Actmlaistra-bor has authority under 
the statute to sign and issue subpoenas and sill requests for process must 
therefore be directed to him. T:his requirement is generally discovered 
by the parties through the hunt and peek system; inquiry is made of the 
trial attorney or the hearing officer who advises, the party that he is 
required to mahe written application for subpoenas to the Administrator, 
The reqtaest must i.ndicato 'bhe reasons why the subpoena is required, and 
must show that relevant e'vidence is anticipa.tecl to be adduced from the 



'witness^ or^ if a subpoena, duces tocum is desired^ fr ora the documents# 
"y^hile the Adniini stnetor pu rpo rtadly considers all such requests^ he has 
uniformly accepted the recommonaations of the General Counsel^ or other 
members of the Legal Dirision^ as to the disposition to be made thereof® 
iuiy person rrho refuses to obey a subpoena or to answer any law- 
ful inquiry is subject to a fine of not less than |1,000 ..or more than 
$5/000^ or by imipi'i sonmont up to one year^ or botha^^“ The Administration 
msiy also obtain an or dor from a district court requiring a oontum.acious 
witness to testify or produce docuacntaiy evidence# Failure to obey, this 
order is punishable as a cont-:m.pt of court,; 

Depositions# Depositions have rarely been used in Administra- 
tion proceedings althou^rt there is a likelihoods with tlie increase of hear- 
ings in A'mshingtoii^ that they will be in gre-O-ter demcaid in the future* 

The Adiainistrato r has poumr^ under Section 9 of the Federal Trade Commis- 
sion Act^ to order the taking of testimony by deposition^ but few requests 
for the exercise of this author! rt hjxvo been mado * No procedure has been 
prescribed for applications for orders to take, depositions . and, in fact,’ 
the rules of practice do not indicate the availability of this method of . 
adducing proof* Since the' only reference in- the statute to the Adminis- i,, 
trator^s authority in this respect is the clause in Section 2 (g), which 
merely states th.at -^The pro'visions * ■* « of Sections 9 and 10 of the Fed- 
eral Trade^ Comirds si'on Aot^^ are- ■ applicable' to the Administrate iq it appears 
to be,, desirable that this mat ter, ■ as.-':well:'as the issuance .o-f subpo6nas<, 
be G.overed,,by speoifi.e rules' of .-yractioe .-'I 
Tiie Administration 1ms rarely seen fit to take testimony by 

;,44* Section 10 of the Federal Trade Comnti.s'sion Act* 


depo >sit 5 . 0.11 and^ in the few cases in "which it has availed itself of tnis 


procedural device^ written interrogatories -prere employed* In the isolated 
instances in which depositions iio.ve been taken by -"parties;, the Administra- 
tion has not been rejoresented^ for budgetary reasons;, at the taki"iig of the 
t e s t ijTi.0 np/ ® 

lividence® Ilitnosses at Administration hearings are required to 
be under oatn^ -which is atiministered by the hearing officer® They are 
subjected to cro ss-ewaraination bp^ oou"nsel and 'the hearing officer® l/fnile 
the Administration's regulations contemplate adherence to the rules of 
evidence "utilised in federal oyiity courts, it is very frequently deemed 
desirable shat those rules be relaxed® This is particularly true of the 
hearsay rule® E-ridence which is generally -looked upon as incompetent is . 
admitted eitner because it map" later prove to be valuable or because it 
is trie onl'v ovi donee which can convoniontly be obta.inea on an issue® In.' . 
ad-dition;, evidence rdioso cuuthenticity is suDieco to but lit'ble doubu, such 
as the contents oi; the reports, of permittees . submitted to the Administra- 
tion, or statistical data compiled, but not yet published, .by the Admin-, 
istration ox* other government . agencie s, are permit'Ced to be incorporated 
bodily in the .record; such documentary^ evidence is, of course, not sub- . 
ioerbed to the convent i.ona .1 tost of croGs-Gxsmiination, edtnough ■ opportunity 
is given to 'prod-ace rebnt-'birig : evidence® 

Gom'olaint,. ha.s been made by attome^^/m' -pmcticing ; before the : 
Auiriidstratioii concerning the hearing .officer, is ' occasi.onal .refusal to rultj 
imroodiati;lp" .on, obje.ction.s.' to the, .aclirds sibility -o-f , evidence® Sino.o, under 
X some circurnot;.iicos, it is necessary to admit testimony xduch, wlrilo apparp. 
ently irrolevi-ait ox" incompetent at the moment, may later develop to be 
admissible, one may suggc:st a, middle course®' . Ihere rulings or objections, 




aro resorvcd^ they sho'a3-d be nado before the hearing is closed in order 

(l) to provide an opportunity I'oi’ tiie. presentation of rebutting evidence 

if the objections ease overruleo- and (2) to complete the record so that 

attorneys are in a position 'co iaion v/ho.t ovidonco to discuss in their oral 

argument andbrieds bofero the hearing officer® 

Ik-cord '^y^tho A complete stenographic record is 

made of every hearing and^ if hold in kashington^ a copy is lurnishcd 

without charge to the parties., If the hearing is held in the field/ the 

record is transcribed by contract stenographers end the parties must ar- 
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rsinge to purciriase a cony of the record if they desire to have one® 

The major efforts to shorten the record are. made by the hearing 
officer^ r/ho attempts so limit the introduction of cuTiri? ative evidence, 
and,, if possible^ to avoid unnecessary proof of eleiriontary facts such as . 
compliance by the A^imini strati on mtth statutory notice ' requirement s® Stip- 
ulations are rarely used^ although oji examination of some records seems to.', 
indicate that many matters which irore the subject of prolonged and. labor- 
ious proof could have been reoaiily disposed of by agreement between the 
particvs# Many o.ipplicati,ons which' a.re dc.signated for hocaring involve, no , 
issues of fact^ t!;e solo question being vdiether the fo,cts constitute 
grounds for dcnio-l under the statute. In those cases, it v/-ould be profit- 
able if a more dote mined effort were made by the Administration to secure 
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.a: ,atipul,ati.on of .the facts® 

After tno hearing has been closed^ but prior to action by the 
Administrator, the record may be reopened for the presentation of additional 

46. The practice of stipulating the /entire,, cavse'' in suspension proceedings 
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evi dene e®. The granting of such requests, . which are made to the hearing 
officer, depends upon the showing made by the applicant® Although the 
rules require that good reasons he given for the failiare to produce the 
evidence at the tiiiie of the hearing, the attitude of the hearing officer 
is that he would reopen any hearing to pemit a party to put in evidence 
which was really needed for the to roper disposition of the case® Requests 
of this type have 'been very rare and have invariably been granted® They 
have been made, almost wit'hout exception, by the Administration, vdiich 
has insisted upon adhering to tne formal motion procedure prescribed by 
the rules although the gesture, under the circumstances, seems to be 
rather pointless^ 

■pioccdure After the Record Closed® At the close of the 
hearing, the hearing officer advises the parties of their absolute right, 
under tin? Acbmlni stration^ s rules of practice, to have oral argument and 
submit a brief before him® This privilege, in so far as it contemplates 
oral argumont, lias boon availed of in almost every contested proccodingi 
cvori vhorc oartics have not been represented by couusgI, they frequently 
have made statememts at the tormination of the hearing® Occasionally, but 
not often, the trial attorney has argued in opposition to the parties® 

Oral arguTiient, vliich is i‘ecorded and made a part of the record, is gener- 
ally directed to tlie issues of fact involved in the case and resembles 
summation oh: the close of juiry trials* The opinion is widely held that 
tile c].osing argULarnt does not afford much assistance in the resolution of 
the issues 'because it is too general and usually does little more than 
emphasize mitigating factors® Persons acquainted with the practice are 
inclined to believe that oral argument, : because it, is usually poorly pre- 
pared, has very little effect upon the ■ judgment of the hearing officer. 


and it lias even been suggested that the pz"! vilege is availed of by some 
attorneys mainly because they desire to impress- their clients® 

Briefs have rarely been f?led before the hearing officer^ al- 
though they would unquestionably be of greater utility to him than oral 
argument^ and the conditions under vdiich they are required to be sub- 
mitted are entirely favorable® The rules provide that all briefs be 
filed mthin five days after the transcript is available^ but the hearing 
officer unifonaly enercisos his discretionary power to extend this time 
and fixes the date of filing sufficiently in the future to provide for 
.ample oppo I'^bunity to prepare a briefo No restrictions on the type, sise, 
or contents of briefs are imposed, fand only three copies need be filed# 
Heaimng Officers’ Roporbs® As soon as practicable after the 
conclusion of the hearing, and usually no more than two weeks after the;- 

transcript of tho record is .available, the hearing, officer prepares a, ; 
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report which is served on both. tho trial attorney and the parties® The 
report contains a digest of the testimony of the importsuat witnesses and 
the , hearing officer’s" findings which deal wmth issues both of fact and 
l.a¥r,® Recommendations for final auction are also generally,, incorporated, In 
the report, but this Is not an invariable practice* The attitude of the 
hearing officer is, apparently, to make conclusions of law and recommenda- 
tions only if there are precedents ¥diich seem to be applicable to the case 
sub judice* While there is no 'invariable pra,ctice , of ," avoiding the dispo- 
sition of issues which involve policy considerations, there does seem to 
be a disinclination to resolve' questions- of novel impression* 

The hearing officer’s report is a one-man opus and is not sub- 
gcot, it is said, even to editing: for form. and. style by any other member 

,M Of. _1 (1935), Art#' -!¥,■ -Sac#' ;2 '.(c) ' . r. 



of 'che Administrs-tion’ s stsiff® Rarely has the hearing officer hee^n given^ 
any assistance by the parties; no procedure is. provided for the submission 
of proposed findings and only on isolated occasions are suggestions for 
findings made in the briefs filed before the hearing officer or in any 
other mannei'* 

Appra^^ the Examining System » The major problem raised by 
the examining system is whether determinations of issues of fact and of 
questions involving legal and policy considerations are made by the per- 
sons best .I'itted to make those decisions* 0r_, to pose the problem in a 
slightly different naimerj does the hearing officer's report reflect his 
individual judgment as to questions of fact and^ to the extent that it' 
includes legal conclusions and recorrimendationsq the judg-aent of the. agenoy 
as to msitters of law and policy?' It is probable that both parts of this. 
qaerj arwq wi'ch soma qualificsitions, to be answered in the affiimative*.,.. 
There is nothing to indicate that any attempt is imde to influence,- the 
hearing ofiicerhs judgment- a. s to the proper resolution of issues of fact* 
hMle the iniministrat ion .lias^ , almost .without exception^, be-en' successful 
in .obtaining .'favorable findings of fact from its hearing of ficers^ .'p,a,r-: . ' „ 
ticulnrly in susp-ension cascs^, it is impossible to infer that these ro- 
suits have boon occ-asioned by any interference wnth or s-'-'pervision over 

Although trie lioaring officer’s report, is not reviewed by the 
agency prior to its scm-lco on the parties, it usually reflects the judg- 
raont of the Administration in so far as is.'sues'of law and policy arc con- 
cerned, to the sgmo extent as does' -the proposed decision of the Federal 
Communications Commission* In 'the first place, many cases involve ro- 
ourring problems c..nd, once the .Administration .has indicated the mojinor in , 


which it intends to aisposo of trio sc questions^ it is a relatively simple 
matter for the hearing officer to apply the precedents to new cases,i If 
questions of novel impression are rc.ised, furthoimore^ tho hearing officer 
frequently has at his disposo.l^, if he chooses to avail himself thereof^ an 
exprossion of tho agency^ s attitude toward the legal and policy questions* 
The source of this information^, In suspension cases, is the order insti- 
tuting proceedings which, it will bo ruconled, represents the joint ef- 
forts of tho legal and enforcement staffs as approved by the Administra- 
^ 48 

tor® There is nhus wiiat amounts to on. advance, if tentative, determina- 
tion of some of the legal and policy questionsi the notice of hearing 
states in effect that, if the facts are found to be as alleged, certain 
consequences flow thoro-from® 

In some respects, hoi/^ever, .the present system occasionally fails 
to provide the parties writh a full and accurate description of the Admin- . 
istration^s tentative views on these questions® This is ^particularly true 
of applicsition cases in rohich the hearing officer is unable to ascertain 
from the notice of contemplated denial ’^mother there has been a pre-deter- 
mination o.t' issues of law and policy* Furthermore, in suspension cases, 
the hearing officer does not artays attempt to make recommendations, a 
matter wiaich is of primary importance to the permit bee * To the extent 
that the hearing officer declines to include in his report . conclusions of 
la\¥ ojid recommendations, or is uncertain that the views he has taken coin- 
cide with those of the Administration, liis report fails to provide the 
parties vdth an iritemediate report to' which they may take intelligent 
exceptions to serve as the basis for effective oral argument before the 


48* Supra pp* 28-30 



Since cases which are susceptible of the criticism are rare^ 
and the hearing ofthcerhs report does^' as a general proposition^ roflect 
the views of the agenoap there is no • reason for suggesting the transplan- 
tation of the proposed-docision procedure of the Federal Coinmuni cations 
Comrniss-ion® There can bo no quostion, hov^ever^ that the use of the basic . 
philosophy uiiclerlying that procodurc would serve to improve the Aominis- 
trationfs examining system* In those few cases in which the hearing of- 
ficer's report is unlikely to incorporsito the proposals of tho agency^ or 
makes no attempt to do so^ it would be desirable if tho hearing officer 
could discuss the legal, and policy questions vdth the General Counsel and 
thus be able to include in his report views which would truly represent 
the tentative position of tho Administration* 

Exceptions Oral Argi^ent Bofcrc thc^ Administrator * Exoop- 
tions to tiie hearing officer^ s report — which arc taken in only some 20' per 
cent of the ca£os--Tiiay be filed by the Administi'ation or the parties with- 
in ten days after the service of the report,, a poriod wiiich is.usuoJ.ly 

49 ■ 

ext.Gnded upon request * The exceptions are but rarely accompanied by a 

brief, because oral sirguiaent before th e .idmlni st r ato r , riiich is the pur- 
pose .for .the taking of most, oxcoptions, is given as a matter, of right. .if 

. 50 ■ 

application tliero.for is. made fvt the. time- exceptions are. 'fil.ed« . For. the 
most part, there has been little disagreement with the hearing officer's 
findings of . fs-:cty thC' ob joctions hsivc generally boon made to his conclu- 
sAono of law and rcoo:mncndo.tions* As a result, argument before tho Ad- 
ministrator, in Y.hich tiio trial ■ attorney always participates, has been 
concerned occasionally mtli questions of durw and invariably i^iith pleas 

49 « Regulations Ho* (1935) Art*- IV, See* Z (o)* 
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Since cLises which are susceptible of the criticisra are i^are^ 
and the he coring officerhs report doeSj, as a .general proposition^ reflect 
the views of the ageiicap there is no reo.son for suggesting the transplan-” 
teition of the proposed-dc-cision procedure of the Federal Coimuurii cations 
Coriirni ssio;n® There can be no quostion^ hovrever^ that the use of the basic 
philosophy underlying that procedure would serve to iiaprovo the Adminis- 
tration's cxai'iining system# In those few/ cases in xchich the hearing of- 
ficer's report is unlikely to iiicorporsito the proposals of the agency^ or 
raakes no attempt to do so^. it would be desirable if the hearing officer 
could, , discuss the legal and policy questions wdth the General Counsol and 
thus bo able to include in his report views which ^rould truly ropresont, 
the tentative position of tho Administration# 

Exceptions M-d ^al Argument Before jbhe^Administrai^r®' Excop-, ■■ 
tions to t,iie Iiearing officer's report — wM-ch arc taken in only ■ some 20 per 
cent of the cs.sos--may be filed by the Administration or the^ partios with- 
in ton days after thoi service of the report^ a period which, i s ; usually ,u . , 
extended upon request® The exceptions are but rarely accompanio.d by a " 
brief ^ because oral argument before tho .Adjiiini st ra bo r ^ which is the pur- 
pose for the taking of most eoccoptions^ is giv.ni as a natter of right if 
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Sipplication tliorofor is made at the time exceptions are filed* For the 
most part^ there has been littlo disagreement Y/ith tho hearing officer's 
findings of fact; the objections have gonerally been made to his conclu- 
sho,iis of law and rccoimacndo.tions* As a r'., sult^ argtamont before tho Ad- 
ministrator^ in vhich tho trial attorney always participates^ has been 
coriccrnod occasionally with questions of lavf and invariably v/ith pleas 

49* Reauiutions Ho* 1 (1935) Art# See* 2 (o)# 


for clemency^ 

T he Ad minj. s t r i t Every case in which action by the 
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Administrator is essential, is carefully revie^red by him« This is true 
not only of proceedingG in which exceptions have been filed, but also of 
cases rdiere there is no apparent disagreement with the hearing officer's 
report! In making his study of the case, the Administrator consults mth 
no member of his staff except the General Gomisel® It is not essential 
for any staff member to prepare a digest of the record, because that has 
already been done by the hearing officere .Furthermore, the Administrator 
reads the record in all coiitested cases — few of the records contain more 
than 300 pages of testimony-“-gind even dips into the transcript in uncon- 
tested proceedings o 

Tlie Trial Section has no opportunity to present its vie?\rs to, the 

Administrator in oases in which exceptions have not been taken, except, by 

way of the memoramd-um ?diich is attached to the draft of the final ord.er 

which is sent to the Administrator after the time for taking exceptions 
52 

has elapsed* ' This m*miorandwa is 'net discursivoi it merely states that ' 
the .attached order oontemplatas .that the case will be decided in a certain, 
fashion a.nd, if the . assumption xcroves, to be incorrect, a dif,fe rent ' order 
irill be prepared* Y/hile there is no indication that this practice has ' 
been \ised as a device for the taking of secret exceptions, several signi- 
ficant reasons for its discontinuance may be advanced* In the first place 

51* In the year 1938, which was the first normal year of the Administra- 
tioif s brief life, the Administrator was required to decide 10 ap- 
plication cases, 7 contested suspension cases, 17 stipulated sus- 
pension cases, and 70 non-usor revocation oases* There is no indica- 
tion that tlmre will be anjr substantial variation from these statis- 
tics in the ceirrent year* _ ■ 

52* iiny corrections to be made in’ the form or style of the hearing 

officer’s findings, if they , do , not involve substantial altercations, 
are made in this manner rathe r/than by taking exceptions to the 
report# 



no praotical need is sez'ved. by placing the cart before the horse; the 
appropriate time for the preparation , of a final order is after the Admin- 
istrator has made his decision^ and, not before# If the Administrator did 
not have the bexiefit of an intemediate reysort, there might be some jus- 
tification for proTiding him mth a tentative final orders The very func- 
tion of the hearing officer report^ however^ is to furnish the Adminis- 
trator rath i'iridings of fact and conclusions of lai/\r^ wiiich serve as a 
basis for riis careful revierv of the record# Any inaccuracies in the find- 
ings or conclusions r/hich are not sufficiently significant to move the 
trial attorney to take exceptions to the hearing officer's reports should 
either be discernible by the Amiiinistra.tor in the course of his delibera- 
tions^ or else are so unimportant that the failure to make the requisite 
changes, vroul d occasion no loss* Moreo-ver^ to the extent that the Admin-, 
istrator disagrees arith the tentative draft, and requests- that chsaiges be 
.made therein, .the pr.eserit practice is v;asteful and results 'In an unneo- 
essa.ry dunlioation of effort# In any event, the participation of the 
trial attorney in the preparation of the final order, since it is a poten- 
tisvl source, of .criticisfe^ ' should be di.so.ou raged; others, are ' equally ccm- 
luetent to ..re-craft the- findings in .the., interrriediate report to,':,co.nform :to': '- 
the Admini strator ,conc0p.t of .i/dcat .they should bo * 

.- The A^imini..st,rato r has adopted' the practice- of not .discusslng;:'^ 
oases nith one ether than the Genersvl Counsel# He regards the latter 
as his personal attorney and, sinco he is not a Isawer himself, depends 
entirely upon the General Coxmsel*s judgment' on questions of admissibility ^ 
and weight of ovidence, concl'osiona of lawy and interpretation of the 
statute# The A'dministrator is given no assistance by the General Counsel 
in the making of date rminr.t ions- of fact, or in arriving at conclusions on 




policy questions which involve non-legal considerations. The determina- 
tion of lx)w large si suspension period shall, he., imposed upon a guilty per- 
mittee^ for example^ is made by the Administrator alone^ 

No atteiiipt is made to '.•/ithhold frora the Administrator any extra- 
record infonaation bearing on cases sw/aiting decision. The general file 

maintained for the applicomt or permittee is sometimes examined by the 
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Administrator for '^background'- purposes and, Wiile ho has been advised 


that he may not consider infojm.ation dehors' the record, there is no way 
in which to gauge what effect, if any, such material has upon the resolu- 
tion of close issues of facto To the extent that this practice may involve 
a potential danger to the right of litigants to hav^J their cases decided 
on the basis of the record, it is suggested that a more detemined effort ’ 
be made to isolate the Adiranist rater from all extra-record material® 

The Administrator's final order contains findings of fact and 
conclusions of law, but 'does not include, an- argumentative opinion stating'', 
the reasons for the decisioiie Since the number of contested Go.ses in 
which final orders o.ro issued is extremely small, and there is no other 
practical barrier to the preparation of decisions resembling those of a 
court, the adoption of the practice of incorporation in the order of the 
reasons underlying the Administrator's determination appears to be 
dosirablo. This procedure could serve as a chock upon the exercise of 
discretion cmd judgment in a field where the range of discretion is 
Gonsiderablo, There can be little doubt that the act of deliberation 

53® The gent' ml file contains any corrospondenco that may have been re- 
ceived frore mafibers of Congress oon'corning the merits of the case® 

It is apxcarently a rather ooimnon practice 'for legislators to indi- 
cate their interest in the grsnting of pending applications for 
penaits by communicating, cither by letter or tolophone, mth the 
^Idministration* There is less' ociicem, demonstrated by Congressmen 
in suspension proceedings, probably;, because they prefer not to 
laoddlo mth matters as opprobrious ' as mol.ations of the liquor lairs*"- 


is more likely to be performed, with a maximmii of thorougliness and care 
■when the reasons for the conclusions are required to be articulated and, 
subjected to appraisal by critical, o.bseiwers# A further advantage to be 
derived from the preparation of arguin.entative opinions is the development 
of uniformity in the arsplication of the law. It is not suggested that 
the Adraini strati on prirsue a ipolicy of rigid adherence to the doctrine of 
stoav) decisis; all that is contemplated is that the decisions of the agen- 
cy indicate to tl'ie public what factors have motivated the Administration' s 
action and^ if in apparent conflict with previous rulings, the reasons for 
such variat-lour 

Petitions for RocoiisidGration. Petitions for roconsideration, 
though pemissiblo under the rules of practice, " have rarely' been filed, 
and tiion only in csisos in v/hich the part ie.s ho.ve discovered new evidence 
on tlic: basis of 'vAiioh reepening of the hea.ring was requos-bod. These' , 
petitions .licOvX' c.l-',;iays boon granted and have resulted in the designation 
of the matter .for further hearing. 
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PAi^r II 


BjPE-MAKING 

^iti^odiictf^ono All of tho spoicifio rulc-riiaking powers conferred 
upon the Administrator by the statute have been exercisedj, although the 
task was not completed until more than three years after the creation of 
the Admini stratioiia Regulatioris Ivo« 1^ the ruiles of practice and proced- 
ure^ 7/ere issued almost imnediabely after the Administration began to 
function^ but hegulations IIo* 8^ defining the ’’usual credit period’V in 
the industry as related to the ’’tied house” provisions of Section 5 (b)^ 
were not promulgated until near the close of 1938® The regulations de- 
fining "wliat constitutes non-industrial uses of alcohol ?/ere also issued at 
an early, stags , of uhe. Administration^ s sictivities; these rules^ which are 

not based on a specific statutorjr authoriz£itionj do not implement the Act 

50' 

but .merely ' define the jurisdiction of the Adiuini st ration, the reunder* . 

The most important regulations issued'by the Admirdstration are 

57 '■ 

those governing the labeling and advertising of ^vines^, distilled 
: , 58 59 

spirit and malt beverages# The labeling regulations are divided 
into two parts; (1) Stojidards of identity for each of the various types 
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casioned by very practical considerations # The in- 
s infancy in 1935 when the Administration ostab- 
de Gemination of "usual credit periods" was patently 
credit practices began to crystallize, a development 
was several years in the making. 

2 vre re drafted with the very active cooperation of the 
, T'.diich has jurisdiction over industrial uses of alco- 
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of alcoholic boyeragos; (3) lafitters y^hicli are recuirod to appear or which 
ai-’e prohibited fron appearing on labels. The raandator^’" inf orraation is in- 
tondod fnJ-l 3 ?' to appriso tho consuiiier of the identity and quality of the 
product. Othsi’ snaterlal appearing on labels jnust not be false, riis.leading, 
obsoans or indecent, .and t.h3 use of unenforceable gusirantees, therapeutic 
clalras, scientific anal^rses, and other information tending to mislead the 
consuiaer is baiiried. The advertising regul.ations are patterned on the 
labeling rules, p.aralleling in nianjr res'pects the requirements or prohibi- 
tiOD.s of tho latt,3r. Thus, the advertising regulations prohibit inisle-ading 
references or ropresontations, di.sparaging statements, and the like, 

Tho statute requires that a public hearing precede the issuance 
of all regulations authorized by Section 5. For this reason, the labeling 
and advertising re jalations, the credit rules, and the regulations prescrib- 
ing exceptions to the prohibition against the giving of things of value 
\’iGve al], the subject-matter of hearings. All other regulations promulgated 
by the Ad:.lnictr.ation, including the ru3.es of practice, the definitions of 
non- industrial uses of alcoiicl, and the regulations governing tho sale of 
cictil3.ed spirits in budLk, were not considered at pub.lic hearings and, 
in fact, v’ero net oven discu.ssed inforroally with nT-rabers of tho industry 
because they involved problems ’upon which persons outside the agency could 
shed little light, if any. It is probable, however, that any proposed 
araoiidments to tho proced’oral rules will be discussed with tho handful of 
attorneys wdio have dove loped a substantial practice boforo tho Adrainistra- 
tion since tho issuanco of tho rules of l$t3b. 


€0, RogulatiO-ns No# 6 '['1936} . 
61. Regulations no, 3 ^955), 


Proliiiii na ry S ta f.es of tlio Ruls-Eaklap, Process. Tlie original 
exercise by the Ad:ainit'tr;,tor of his several statutory powers to isstie 
regulations always refailted frou pvcceedings which were instituted within 
the agencyo Procesdings leading to the araendaent of regulations, however, 
have been initiated either on the req.uest of industry iuembers or by the 
discovery of staff neifeers of flaws in the existing regulations. 

Soiae preliminary consj.dsration is given to proposed regul-ations 


prior to the holding of a public hearing thoroon. All available informa- 
tion contrainc'd in govornitient or trade publications is collected and, in 
soniG situations, quostionnairos arc d bssorjinatod omong industi'y laoiubors 
fox' the p’Oh'pOGG of obtaizxing additional data. Statistical abstracts and 
analyses arc pro'xDiorod by the staff on the basis of tho answers to such 
tiuestionnaires. In connection with some regulations, notably those dealing 
with credit periods, a sux’vey of the conditions ‘existing in the states was 
solicited and received from all of the state authorities responsible for 
the adininistz’aticn of local laws. Proposed re;’nilations are frequently, 
but not invar icibly, discussed Tzith representatives of the industry in order 
to obtain addition..! information as -well as their opinions as to the 
feasibility of the proposod re, 'dilations. The assisttnee of the Alcohol Tax 
Unit is also secured, pax’ticularly if there is any need for tho making of 
cliax:acal analyses; the possibility of conflict ivith the liquor tax laws 
is al'ways discus.33d z/itli the Alcohol Tax Unit. 

The i:xfo:cmation collected b;r the agency is examined and diseixssed 
by tho Adi.lnistrator, the Administrative Technical Assistant, and the General 
Counsel, \-fh.o constitute an informal group for the consideration and drafting 
of rules. If, on the basis of the available infoimational raaterial, there 
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eppears to bo sufficient re as on for oonto2iplatiii3 tlic issutmco of the pro-' 
posod riiLos, tho niattor is included among the issues to bo discussed at an 
early public hearinr'o “ 

I'Totices of Heariiigo At least thirty days is’ion to a rule-making 
hearing, notice thereof is giyen to all parties likely to be interested in 
the proposed regulations,, Thus, if the regulations vrould affect distilled 
cpiritc picducers, all permittees with authority' to ioanufacture those 
pjroduats, trade scisoeiations of such -peiTaittees, and all other persons whose 
names haro been p-laced on tho Administration's liEiiling list, are mailed a 
copy of the r.o'bioa of heai'ing. The notice is also published in the T’ederal 
Register and is incorporated in a press release vfhich is distrib\ited to 
trade jou'-rials as well as ordinary newspapers. 

The. notice states the time and place of the hetiring and, if 
proposed orendmerts ‘are tc be discussod, contains a reference to the regula- 
tions to be ’’ccansiderod cnid tho ijltimste and sought to be aciiievod by 
tho aTioncLoents, A fu].ler explanation of a proposal is given if nocossary, 
in vaiich ctse tho item in tho notice is in reality a paraphrase of the 
proposoG rinandmont. Beyond this no attempt is riado tontativGl3'' to formulate 


Gi&b Tho Administration docs not hold a rule-mald.ng hearing unless there 
is a matter of groat haiiodiete impoi't or if it has accumxalatod a 
svAficiont uioiber of proposed aiuendments to justify the e2-;penditure 
by industip.- members of the tme and money necessarily involved in attend- 
ing hearings in h'sshingtono In the past few p’Bars, there have been two 
heax’ings held annuifLlj’'. 


proposed regulations prio;.’ to the hearing or at any other time before 

6 '^ 

the hea.ring has been teirrinatedo 

Where the Aca.iinistration has noticed for hearing a proposal for 
tho aineiidment of a regulation, uitli the prliiary pi.u’pose of obtaining addi- 
tional information, it is obviously iiajn*actical to prep.are drafts of pro- 
posed regulations to which the parties may direct their statementSo If, 
on the othor hand, tho Aiiainistraticn’ s research and investigational work 
has advcxnced sufficiently to enable the attorney preparing the notice of 
hearing to paraphrase the pror^osed regulation, it would appear to be de- 
sirablo, and to involve little additional trouble, for the agency to pro- 
vide a tentative diuift to tho persons regulate do 

Conduct of Pub lic Hearings. Hearings have always been well 
atteiided by perraittoes and trado associations. On sono occasions, tho 
public interest lias been represented by the iuLcohol Tux Unit and by state 
liauor agencies as well as by tho Administration. In oiany hearings such 
other government agencies have actively pixcticipatod in the proceedings; 
in the credit hearing, for example, the state agencies not only submitted 
considerable doc'ui;'’eii,tary mater ial, but also presented testimony on the 
I'e levant issues. 


63, The sole excapticiis to this practice were the proposed regulations 
which constituted the basis of discussion at the first few public 
hearings. Rules hud been formulated under tho lederal Alcohol Con- 
trol Adriinictruticn (tho ItLRk. predecessor of tho present Administration) 
and nard^ intorprotative i-uI.ingE had been made thereon. Since the subject 
mettor of the nevr ragulations v.-as identical in most respects, and the 
scope of the Ixearings v;as enorraous, it was felt to be desirable to have 
proposed regulations at which parties might direct their criticisms. 



SiK.ce piilolic hearings invai'iably aro concerned with a nmiber 


of rules proposals, the Adrainistrat ion lias adopted the practice of re- 
coiviiig all the evidence relating to a given issue before listening to the 
otlier.3. WiiGu the hefU’ing convenes, each person is given a card on xvhich 
he is instructed to .indicate the issues on which ho desires to bo hoard. 
These carlo tro as.soTiiblc;d and, when tho nai/iDS of all parties intorcstod 
in tho first issue have boon listed, tho hearing is begun, 

Tho Administration is reprosontod at public hearings by the 
AdininistrouCi’, the Administrative Technical Assistant, and the General 
Counsel, Ab the inception of the hearing, the Administrator raahes an open- 
ing statement which incorporates a brief description of the issues. He 
then csills upon the persons viho have indicated tiieir desii-e to be heard 
on the first issue, and turns them loose. The watnesses are not si'/orn, 
and are permitted to read prepared statteneiits or to introduce into the 
record any other om parte satorial, such as st.ati.stical summsirles of an-, 
swers to c'uestion:aaire.£: circulated by thorn Jimong industry members, 

^An esmaination of tho rocords of tho public hearings held by the 
Administration iraicates that they are conducted in the same manner as 
hefirings before Co.n.gx'essional committees. The y-arties are entitled to be 


heard, but they have no right to cross-ezaminowitnesses. The viitnesses 
aro interro.gatea o:.ily by the representatives of the Administration; if 
cno of the parties deriros to ash a a'ue''5'bion, the cyiery may bo submitted 
in xamting to the piresiding officers and, if thought to be of any value, 
is then sulmiittod to tho Tvitnoss, ■ 


The use by the Administration of legislative hearing procedure 
¥Jas novor questioned until a huarihg lie Id in llra’ch, 1939, At th.at timo, 


the arguiuont was riuidG that, since the statute required the Adiainistrator 
”to give rcasonahlo pul) lie n.ot o . and afford to intorestod parties oppor- 
tunity for hearing'” pii xv to ifh-.a'ng regifiations , the procedure follovrod at 
rule-making hoa:.:in.';,s I'li'/'t iie-lado the ati-rihutos of advorsiiry proceedings. 

It was contended >liat the fee_] owing procedural steps should oe followed at 
public h'-'orangs: (l) I'it.. .esne-::-' sneui-". be sworn; ( 2 ) opportunity to cross- 
examine w’;‘ 'Inossos fh-ouid be gi.’s.-n; ■ b) cn.ly ewldoncG In the record should 

be considered; * .-h opx::c'’tUE..ii./ to present rebutting e'ridence should be 
giren; (5) fii'di'igs should ■'nado only 11 siipportec bj?' "substantial evi- 
dence." Ih j ainir nrl jiet T'ule-mc k:.ng hearings should assutiio a f orra which 
is neither appli.oable rur surtnble to the L..gielative process, was properly 
rejected by the idainiatratl.n; 

Pr o codre e I'o .i L' .'Winr: Public Hearings. Concl uding oral arguments ■ 
are not pernitted .at the close of public hearings, but the parties are al- 
wjays allcvjod to file briofs and are usua].ly given thirty days in wrhich to 
do so. The 3?ecord is available to any party 'who is able and sufficiently 
intoi’ostad to 'jpnrchaso a copy frora tho contract roportor who xjropared the 
transcript. 

The practice gonerally followed bj- the iidmini strati on is to assign 
an attorney to the task of studying: the ontiro record, the exhibits, and 
briefs subnittod by the parties. The test itn.onx’’ is then aummarized and 
copies of tho digests ere circulated among the Adnanistrator , General 
Counsel, Admira.3ti .ative Technical Assistant, and any other rombers of the 
staff who take an active paid- in the consideration of rules matters. These 
digests are studisd and the proposals fully considered and discussed, after 
which the deteriuination is made either to issue the regiaations or to 




reject the proposaJ-S. 


. Ill ETcriTixig &t its determination, the Adiainistration does not re- 

gard itself to be restricted uv the record. As a matter of fact, however, 
most inforraationsl material which is taken into consideration is incor- 
porstod in the i-ecord. Even expressions of opinion rocGived prior to the 
hearing ai’o iiitrodueod as oxliibits, although tlioro seoms to bo little point 
in the cra-ront practice of waiting until thcs vory end of the hearing before 
introducing such communications. If the pux'pese of placing this type of 
material in the record is to give the pemties ;m opportimitj’' to present 
rebutting evicl'nic^, it is an end which clear ].y cemnot be achieved by awaiting 
the termiration of the hearing before even showing the ms.terial to the 
parties. If, on the ether hand, the reason for incorporating this material 
at any thr-e is to have the record reflect tho A-driiinistration’ s ’’case", it 
fails in this p^npoose as well. For one thing, all of the informational 
material wbich tho Adiruiistration takes into account is not necessarily a 
part of the record; at least such inforiaation and d-ata as may come to the 
Administration’s attention after the hearing is terminated, are not included 
in the ro cord. F-'Oi'thermore, the most important raw material which goes into 
tho maraifcctuj'O of reffalations, the value judgiUGnts of the rule-iuakors, 
cannot possibly bo roducod to ’’fact” terms, 

Eofoi-o doparttuf, from tho discussion of the mannor in which tho 
agency disposes of rules matters, and tho t^'pes of material taken into con- 
sideration in the course of tho legislative process, it shoxlLd bo noted 
that the Adninistration, not unlike other doliborativo bodies, is not iiimune' 
from the pressure of lobbying. Attempts to .affect tiie agency's judgnients 


are made sub rosa 3'j.ot on.ly directly by the lobbivss itis.intained by the 



industry, which are ;amcng the most potent in the country, but also indi- 
rectly through the legislative ana executive brsnches of the government. 

It is Impossible, of course, to gauge the precise effect of these efforts 
upon tho agency, but the prossure exerted tlirough other official groups is 
said unquestionably to have seme influence. It has beon assorted that so 
long as the annual appropi'iat j.on. assigned to the Adjriinistration, as well as 
the YOTj oxintonce of tho agoncj-, depend upon the p.loavar'o of raernbors of 
CongroEs, there is a tonloncj' to lend an attentive ear to tho words of 
persons who wield substantial political povrer, for the Administration is 
less sec'r’ely established in the govei’maental hierarchs'' than are ri.an3'' others 
of the Federal agencios. 

Di spositi on of P.ul 'os Ha tters, If, after the proposed regulation 
has been fully discussed 'with the staff, the Administrator deteiraines that 
the proposal should bo reieeted, a ’’decision” is. issued in tvhich the reasons 
for the unfavorable action ax’Q sometimes given, partic’alarljr if tho pro- 
posal has mereljr boen temporarily tabled. This "decision”' is published 
in tho Federal Hogister and nailed to all iriterosted parties, as well as 
publicised by irnans of a press reloaso. 

Should the determination of the Adiainistrator be that the regu- 
lation be promulgated, the to,sk of draft 'ing the rules is undertaken bj'" the 
Legal Division or the Adsninistrative Teclmieal Assistant. After the draft 
has been redticei to a satisfactory form, it is submitted to the Secretary 
of the Treasury, as required by the statute, for his approval. There has 
been very little difficulty occasioned by this additional step in tho ad- 
minist'rative process; even tho necessity: for conferoncGS between the Ad- 
ministration and the legal staff of the. Treasury Dopeirtmont has not occurred 



witli any frequeiicjr, V/itii only ono exception, t’no roviow "b’y tlio Treasury 
Department Jias lieen directed to the discovery of any possible points of 
conflict between the proposed regulations and tlis customs and internal 
revenue laws, a matter "ATiicii the Administration always discusses with the 
Alcohol Tax Unit prior nbo holding a public hearing on the regulations. The 
one exce'ption, w'hich res’.iltod in the I’ofusal of the Secretary to approve 
the regulations, involved a rule whose issuance 7ms protested by tho State 
Dopartraent for diplomatic reasons, Tho i’oview hj tho Socrotary of the 
Treasury, q/hich fjanerally consumes about thi’co xmoks, appeal’s to be a pro- 
cedural step wnieh should be elirainatsd from the statute, a conclusion 
x’/hich is confirraod by the amend:nents to 'bhe Act, not j’'et effective, x-diich 


make the Administration oji independent agen 




I ■astia hcs of regu l ations. After the Secretary of the Treasxxry has 
approved the regulations, thoy are publisiaed in the federal Register and 
copies nro moilod to all Txjrmittees lifcel 3 ’ to bo affected, as X7ell as to all 
othor persons on the muilirig lists. Press roloasos are distributed to news- 
papers and trade ioxarnals in order to assxro tho notification of .all inter- 
ostod pjsrtios. 

A futui’o offoctivc dato is invfariablx?' assigned to rogulations, 
tho time depend ing upon tho subject xnatter of the rulos. Some rogxiLations, 
such as thoso invol7’'ing sxxtst.antial modifications of tho J.abeliDg require- 
ments, nag/" recuirs a. ccnsidexonble period of adjustment for permittees af- 
fected thoreby, for tliat I'oason, regu.lations are usuall;-' not raado effective 
for et least thirty days .and, in soeb instances, for six months. 


64, Sxrp ra, nets 3, 



The Administration has follovred the policy of issuing inter- 


pretations of nevj reigirdatioiis for the. inforraation and assistance of the 
trade, 

Re- yisio n and A v:ieacij of Itegu? ations, Ther’e is no established 
procedtire for reexamining existing regulations. , The Adudnistration is on 
the consten't lockout for fluxs in its ru.les and, from time to time, in- 
adoauacies are uncovored in tho covrse of tho cnforcereuit of tiio Act. Ap- 
plications by in'ujrcsted i^rsons for amondmonts to tlic regulations arc 
accepted hj tho agency, but they haye no procodvtral offoct. Such applica- 
tions are generadly made bj’- te-ade associations and pjeorainent industry 
members and may i;c.ke the form of either vu'itten or oral requests. It is 
ent;lrely discretionary uith the Administration 'jyhether the suggestion will 
be incorporated in the issueuto be discussed at -a public hearing. 

The holding of two hearings on proposed anor.diaents to the rules, 
in both 1937 and 1938 does not represent a fixed policy of the Adiainistra- 
tion, but has been occasioned soloiy by the fortuitous circumstance that 
there have bo en sufficient issues on which to hold revision hearings about 
every six moiiths. 

The procGduo?u followed in revising rogulations is identical in 
all roSTiGCts with that oraployod in thoir original issuance. 




